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Section 1: Preliminary 

1. On 2 September 2016 Independent News and Media Holdings (Ireland) Limited (INM

Holdings), a wholly owned subsidiary of Independent News and Media Limited (INM),

and CMNL (formerly known as Celtic Media Newspapers Limited) signed a Share

Purchase Agreement (SPA) under which INM Holdings would acquire the entire issued

share capital of  CMNL. Further details of these entities (described henceforth as “the

Parties”), both of which carry on media businesses within the State, are contained in

Section 2 of this Opinion.

2. On 5 September 2016 the Competition and Consumer Protection Commission received a

notification of this proposed transaction from the Parties.

3. By decision dated 10 November 2016, following an examination which included a number

of third party submissions, the Commission concluded that “the proposed acquisition will

not substantially lessen competition in any market for goods or services in the State.”

4. On 21 November 2016 the Parties submitted a joint notification of the proposed acquisition

to the Minister for Communications, Climate Action and Environment.

5. On 4 January 2017 the Department of Communications, Climate Action and Environment

completed its Phase One Examination review of the proposed acquisition.

6. This examination concluded, and reported to the Minister on 4 January 2017,  that the

proposed acquisition would lead to an increase in the market shares and influence, and a

concentration of significant interests in the publishing sector, of INM plc and Mr Denis

O’Brien; that – given Mr. O’Brien’s significant interests in other relevant media assets –

the proposed acquisition would likely lead to a greater concentration of his significant

interests across sectors than it would for INM plc; and that the proposed acquisition would

likely have an effect on diversity of ownership; and might have an adverse effect on the

plurality of media in the State.

7. In the light of the conclusions outlined in the previous paragraph, the examination

recommended that the Minister should refer the proposed acquisition, as constituting a

media merger, to the Broadcasting Authority of Ireland (BAI) for a Phase 2 examination
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under the relevant legislation and that he should, under the same legislation, consider 

setting up an Advisory Panel to assist the BAI in such an examination. 

8. By letters dated 3 February 2017 the Minister appointed Professor John Horgan, Ms. Marie

McGonagle, and Professor Peggy Valcke as the members of an Advisory Panel under

Section 28 of the Competition and Consumer Act 2014, with effect from Friday, 10

February 2017. The first meeting of the Advisory Panel was held, by telephone conference,

on Monday, 13 February. A further telephone conference was held on Tuesday, 21

February, and a meeting between all the members of the Panel took place in Dublin on

Monday 6 March.

9. The Joint Oireachtas Committee on Communications, Climate Action and Environment

met on Tuesday 7 February to discuss the proposed acquisition, and heard from a range of

expert witnesses and stakeholders.

10. The role of the Advisory Panel, as specified in the legislation, is “to provide a

reasoned opinion in writing to the Broadcasting Authority of Ireland on the application of 

the relevant criteria to the media merger in question and to provide clarifications of the 

opinion where requested by the Broadcasting Authority of Ireland.” 

Section 2: The Parties 

11. INM publishes national daily, evening and Sunday newspapers and 12 weekly regional

newspapers targeted at counties Cork, Kerry, Dublin, Louth, Wexford, Wicklow and

Sligo.  It also publishes a fortnightly free newspaper in Wexford, and operates a number

of websites through which it supports its national and regional newspapers. It also holds

a minority shareholding in CK Broadcasting, which operates KCLR 98FM, a radio

station operating in the Carlow/Kilkenny area, which is listed on INM’s balance sheet as

a non-current asset held for sale. INM has two shareholders with a shareholding of more

than 10%, namely Mr Denis O’Brien (29.88%) and IIU Nominees Limited (15%),

controlled by Mr Dermot Desmond and  International Investment and Underwriting, a

private equity company founded by Mr Desmond.

12. CMNL publishes five paid-for and two free regional newspapers in Cavan, Meath,

Westmeath, Mayo and Offaly areas of the State. The shareholders of CMNL also control

Celtic Media Limited (Celtic Media) which was founded in 2012 following negotiations
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between the owners of the companies controlling the seven titles concerned. The three 

largest shareholders in CMNL, who have no other media interests in the State, are board 

directors Frank Mulrennan (37.89%), Frank Long (27.37%) and Jonathan Wood 

(13.68%). The remaining 21.06% shareholding is held by 10 other individual 

shareholders who are editors and sales managers within CMNL.  

13. If the proposed transaction is approved, CMNL will become a wholly owned subsidiary

of INM.

Section 3: Methodology 

14. The Advisory Panel (AP) took as a starting point the ‘Relevant Criteria’ (RC) as

defined by Section 28A of the 2002 Competition Act (CA), as amended to include a new 

section 3A by the 2014 Competition and Consumer Protection Act (CCA). For further 

interpretation of the RC, it relied on the principal guidance given on the RC in the 

Guidelines on Media Mergers (GMM: 2015) and the associated Media Merger 

Notification Form (MMNF), which have been adopted in accordance with Section 28L of 

the new part 3A of the CA in order to further substantiate and clarify the RC. 

15. The AP was conscious that the RC should be read in the light of the public interest

(sometimes referred to as ‘public value’) test which they have been designed to enhance. 

As the GMM:2015 stress, it is vital to the public interest that the State protects media 

pluralism as far as is practicable, given that a free and pluralistic media is an essential 

component of our modern representative democracy. This is in line with the case law of the 

European Court of Human Rights which has equally stressed the importance of pluralism 

in the media for democratic debate (Handyside v. UK and many other cases) and which has 

made clear that the State is the ultimate guarantor of it, especially in relation to audiovisual 

media, whose programmes are often broadcast very widely.1  

16. On multiple occasions, when interpreting the scope of protection afforded by Article

10 ECHR, the European Court of Human Rights has stressed the pre-eminent role of the 

1 In Centro Europa 7, the Court (sitting as Grand Chamber) in 2012 condemned Italy for failing to comply with 

its positive obligation under Article 10 ECHR to put in place an appropriate legislative and administrative 

framework to guarantee effective media pluralism. The Italian legislative framework for the audiovisual sector, 

which had resulted in a situation in which Centro Europa 7 had been unable to operate in the television 

broadcasting sector for more than ten years despite having been granted a licence in a public tendering 

procedure, was found to lack clarity and precision and, hence, not to satisfy the foreseeability requirements 

under Article 10, § 2 ECHR. 
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press in informing the public and imparting information and ideas on matters of public 

interest in a State governed by the rule of law. “Not only does the press have the task of 

imparting such information and ideas but the public also has a right to receive them. Were 

it otherwise, the press would be unable to play its vital role of “public watchdog” (Mosley 

v. UK, 2011, para.112). 

17. An effective protection of freedom of expression is a prerequisite for pluralism and 

diversity in the media, implying that the public has access to a free media system, which, 

overall, provides balanced, full and varied information. As the European Court of Human 

Rights formulates it: “Freedom of expression constitutes one of the essential foundations 

of a democratic society, one of the basic conditions for its progress and for the 

development of every man…[Art. 10] is applicable not only to ‘information’ or ‘ideas’ that 

are favourably received or regarded as inoffensive or as a matter of indifference, but also 

to those that offend, shock or disturb the state or any sector of the population. Such are the 

demands of that pluralism, tolerance and broadmindedness without which there is no 

‘democratic society’” (Handyside v. UK, 1976, para.49). 

18. The AP also carried out a concise comparative analysis in order to place the RC in the 

broader international context and to provide a useful additional perspective.  It found that 

the criteria and variables to assess media plurality adopted by the Irish media merger 

framework are broadly in line with the recommendations adopted by the Council of 

Europe,2 the indicators deployed in the EU Media Pluralism Monitor (EU MPM),3 and 

media plurality measurement frameworks set up in other European countries.4 Key points 

arising from this quick survey include the following: 

- As media plurality (or media pluralism, as it is usually labelled at the European 

level) is a multi-faceted concept, its assessment cannot be based on a single 

category of metrics (like ownership), but it should entail a holistic approach that 

                                                           
2 Such as Recommendation (2007)2 on media pluralism and diversity of media content and Recommendation 

No. R(99) on measures to promote media pluralism. 

3 For more information, see: https://ec.europa.eu/digital-single-market/en/media-pluralism-monitor-mpm. 

Several pilot projects to implement the MPM have been carried out under the coordination of the Centre for 

Media Pluralism and Media Freedom at the European University Institute in Florence, Italy (more information 

and results can be consulted via http://monitor.cmpf.eui.eu/). 
4 Such as the United Kingdom – see in particular Ofcom’s advice to the Secretary of State for Culture, Media 

and Sport on the measurement framework for media plurality of 5 November 2015, 

https://www.ofcom.org.uk/ data/assets/pdf file/0024/84174/measurement framework for media plurality st

atement.pdf.  
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considers the various sub-elements of media pluralism (looking at internal and 

external pluralism, plurality of ownership, content diversity, etc.). 

- A meaningful conclusion about the level of media plurality in a State (in the case 

of regular monitoring) or about the impact of a specific transaction on the level of 

media plurality (in the case of an ad hoc decision on a proposed merger) can only 

be made upon a balancing exercise, weighing strong and weak elements in the 

plurality assessment, or weighing pros and cons of a proposed media merger. One 

can also see this balancing exercise in terms of risk assessment (as the EU MPM 

does): what are the indicators that show high risks, and can they be 

counterbalanced or mitigated by other indicators? By way of illustration, one 

could think of a situation in which newspaper ownership indicators show high 

market concentration but where strong editorial independence safeguards mitigate 

concerns over media plurality. 

19. The AP found that both the definition of ‘plurality of the media’ (as well as its sub-

elements ‘diversity of content’ and ‘diversity of ownership’) and the RC in the CA (as 

further substantiated in the GMM:2015 and MMNF) offer a holistic and flexible approach 

that enables account to be taken of all the relevant aspects of and issues raised in relation to 

media pluralism.  

20. The definition, for instance, of diversity of ownership is non-exhaustive, and includes 

the spread of ownership linked to the market share of those businesses “as measured by 

listenership, readership, reach, or other appropriate measures (Act, 28A) (emphasis added). 

It therefore leaves scope to measure the power of media businesses not only in terms of 

their revenue and/or audience shares, but also in terms of reach or other appropriate 

measures, such as the number of newspaper titles. Significant interests are to be assessed 

within or across different sectors of media business in the State, hence leaving scope to 

assess both monomedia and crossmedia concentration. Likewise, the notion of content 

diversity is defined in such a way that it can capture concerns in relation to political or 

cultural views, but also in relation to source diversity and editorial independence. With 

regard to the latter, the AP notes that the level of editorial independence and accountability 

is indeed generally considered a relevant indicator in media plurality assessments. The EU 

MPM, for instance, contains a specific indicator on “journalistic profession, standards and 

protection”. This indicator is scored via a set of variables assessing, amongst others, 

whether journalists’ professional associations are effective in guaranteeing editorial 
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independence and/or respect for professional standards. Also, Ofcom lists internal 

governance processes, editorial policy and impartiality requirements as relevant contextual 

factors that, although not able to be quantified by metrics, are relevant to an understanding 

of plurality. 

21. The risk-based approach that has been adopted in the EU MPM is, to some extent,

reflected in the RC. These do not only refer to the likely effects of the media merger on 

plurality of the media and the undesirability of allowing the emergence or creation of 

unduly powerful positions in the media. They also require an assessment of the effects in 

any case in which the merger would be prevented, or only conditionally approved, and of 

the adequacy of potentially mitigating factors (such as the role of RTE and TG4 in 

protecting media plurality) or of possible remedies to the risks identified (under the form of 

commitments or conditions).  

22. The AP followed the same methodological approach to assessment in this Opinion.

The text is therefore primarily structured in line with the RC in the Act, and the issues 

identified in the GMM:2015 and MMNF have been grouped under each criterion to which, 

in the opinion of the AP, they are most relevant.  

23. Information on the various elements relating to the RC has been included in the Joint

Notification (JN) that the Parties (or Proposers) submitted to the Minister for 

Communications on 21 November 2015, and in the Department’s Phase 1 examination of 

the proposed acquisition (P1).  The AP has considered these documents carefully, as well 

as various submissions to the CCPC (where relevant third parties had given consent to 

share), the final Determination of the CCPC, the discussions on February 7th, 2017 in the 

Joint Oireachtas Committee on Communications, Climate Change and Environment 

(JOC), and the submissions made by stakeholders and interested parties in response to the 

consultation on the merger held by the Broadcasting Authority of Ireland (BAI). The AP 

also consulted, where appropriate, secondary sources that were mentioned in those 

submissions or during discussions, in particular the BAI/Communications Chambers 

Report of 2015,5 the EU MPM report on Ireland prepared by CMPF/R. Flynn,6 and the 

2016 Report on the Concentration of Media Ownership in Ireland by KRW Law and 

5 BAI Report on Ownership and Control of Media Businesses in Ireland 2012-2014 and Appendix 1: 

Communications Chambers (R. Kenny & T. Suter), Ownership and control of media businesses in Ireland, 

Communications Chambers, 16 July 2015, available from http://www.dccae.gov.ie/communications/en-

ie/Pages/Publication/Report-On-Ownership-and-Control-Of-Media-Businesses-In-Ireland-2012-2014.aspx.  
6 Media Pluralism Monitor 2015 – Results for Ireland, http://monitor.cmpf.eui.eu/mpm2015/results/ireland/. 
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Doughty Street Chambers.7 References will be made to these and the other documents 

mentioned above as appropriate in the course of this Opinion.  

Section 4: Application of the Relevant Criteria: 

4.1 Relevant Criteria: (a) the likely effect of the media merger on plurality of 

media in the State. 

24. In order to assess the likely effect on plurality, this criterion can most usefully be 

assessed through the amplification outlined in the Guidelines, and further expanded in the 

MMNF, namely: ownership and control; market share; governance and editorial 

management; content (including Irish language) and financial. It is worth noting that the 

statutory definition in Section 28A of the CA of “plurality of the media” makes it clear that 

this notion includes both diversity of content and diversity of ownership. This definition is 

non-restrictive, which implies that other aspects of plurality may be included where they 

form part of, or can reasonably be derived from, the “relevant criteria” enumerated in the 

Act.   

4.1.1 Ownership and Control 

General Remarks 

25. The term ‘Ownership and control’ is widely used as an integral means of measuring 

power and influence internally within undertakings and externally within sectors in 

assessing diversity of ownership. The key concern is the ability to exert undue influence. 

While there is no definition of ‘ownership’ or ‘control’ as such in the Act, the Guidelines 

(at 5.1) state that ownership and control ‘represent primary indicators of media plurality in 

the State.’ They further advise that the Minister will examine media businesses party to the 

proposed merger in relation to ‘levels and structure’ of ownership and control, but will also 

have regard to ‘other relevant media assets’. This is stated to be ‘essential’ ‘as 

determinations on public interest and media plurality must be made across all media 

sectors’. In this regard they point out that ‘individual holdings that may not appear 

pertinent can have a serious impact when considered collectively.’ 

                                                           
7 An independent study commissioned by Lynn Boylan MEP on behalf of the European United Left/Nordic 

Green Left (GUE/NGL) Group of the European Parliament; available from http://cmfe.eu/wp-

content/uploads/Report-on-the-Concentration-of-Media-Ownership-in-Ireland-by-Doughty-Street-Chambers-

and-KRW-LLP-comissioned-by-Lynn-Boylan-MEP-Oct-2016.pdf. 
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26. ‘Ownership and control’, therefore, is firstly concerned with ‘levels and structure’ of 

ownership of media businesses that are parties to a merger. Secondly, it is concerned with 

other relevant media assets the parties hold across all sectors. 

27. In relation to the first of these, the focus is on power structures and the regulatory 

oversight that is in place within undertakings in order to prevent influence being exerted by 

proprietors and management staff on editorial decision-making and content. The holding of 

‘significant interests’ in media businesses is a key factor in determining power and 

influence within media businesses. ‘Significant interests’ are expressly referred to in the 

Relevant Criteria at (b) and are therefore considered under (b) below. The wider concerns 

of ‘ownership and control’ expressed in the Guidelines, namely ‘other relevant media 

assets’, including individual holdings, are also considered under (b) below. 

Joint Notification 

28. The issue of ‘ownership’ is multi-faceted and various elements of it were addressed in 

detail by the Parties in their Joint Notification to the Department. They supplied a wide 

range of documentation relating inter alia to their internal structures, including their 

shareholdings, voting rights, policy-making process, market shares, governance and 

editorial structures, boards and management and operating processes. They also pointed 

out in Section 4, ‘Views of the Undertakings Involved’, the reasons why they believe that 

on balance, the merger would have ‘a positive effect on media plurality in the State through 

securing the long-term survival of CMNL newspapers and delivering lasting improvements 

to their quality and ability to meet the demands of a fast-changing and challenging market 

environment.’ Specifically in relation to ownership and control, they set out the following 

points that they deemed ‘relevant to the Minister’s assessment of ownership and control 

issues in reviewing the Proposed Transaction’. 

29. Firstly, they highlight that  
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30. Secondly, according to the Parties, when assessing the proposed transaction’s impact

on media plurality 







31. The Parties note that previous INM acquisitions in the regional newspaper market

have 

32. The Parties also submitted that Communicorp’s radio stations, owned by Denis

O’Brien, the largest shareholder in INM, and the Target (CMNL newspapers) each face 

‘strong competition’ in their respective sectors on a national basis. 
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Phase 1 Assessment 

33. The Department’s Phase 1 assessment reviewed the information provided by the

Parties, took account of their views and considered the changes they proposed post-merger. 

Its assessment concluded that the information supplied by the Parties did not in itself give 

rise to concerns regarding issues of ownership and control in respect of this acquisition. 

However, it went on to say that the ownership, of a number of the relevant media assets 

identified, by the significant interest holders (see below), must be assessed in terms of the 

market share that these relevant assets possess in their respective sectors and across sectors. 

Market share is concerned with the ‘spread’ of ownership and is of interest in the wider 

context of diversity of ownership, which as defined in the Act refers to ‘the spread of 

ownership and control of media businesses in the State linked to the market share of those 

media businesses as measured by listenership, readership, reach or other appropriate 

measures.’ Market share in this context is addressed below. 

Contributions by stakeholders and other interested parties 

34. Most of the submissions were in favour of maintaining a plurality of titles and some

saw concentration of ownership in current market conditions as inevitable or the lesser of 

two evils in the current difficult position for newspapers of declining advertising and 

circulation revenues. Some linked the issue of ownership directly to market shares, while 

others focused on what a local newspaper provides rather than who owns it, with one 

submission stating that most of the readers are not concerned with who owns the paper but 

rather that it continues to reflect, serve and sometimes lead their community. The NUJ, 

although opposed to the acquisition, was mindful of the importance of the regional press in 

the protection of local democracy. 

Views of the AP 

35. The AP considers that ownership and control is an important element in gauging

levels of plurality but that it cannot be assessed in isolation as it is intrinsically bound up 

with other factors that remain to be considered in this report. The views of the Parties and 

of the Phase 1 examination as outlined above will be explored further as they relate to the 

other factors set out below. However, the following preliminary matters pertaining to the 

information provided by the Parties may be raised at this point. 
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36. In relation to the structural aspects of ownership and control, there is a need to clarify 

the situation in which the merger proposal is mostly dealt with, in both the JN and the P1, 

as a proposed acquisition by Independent News and Media of CMNL. Clarification is 

needed because the title of the JN document refers to the acquisition of CMNL by 

Independent News and Media Holdings (Ireland) Limited, which is a different entity from 

INM (Independent News and Media plc (RoI). In these circumstances, there is a need to 

clarify the Board structure of Independent News and Media Holdings (Ireland) Limited, 

and its relationship with Independent News and Media plc (RoI), given in particular that 

most of the responses in the JN in relation to directors, shareholdings, and corporate 

governance refer to directors and shareholders of the latter company rather than the former. 

37. The AP’s view is that the post-acquisition position of the CEO of CMNL and his 

reporting responsibilities, as well as the membership of the Board of Independent News 

and Media Holdings (Ireland) Ltd., and the relationship between the boards of the two 

companies identified above, should also be clarified. 

4.1.2  Governance and Editorial Management 

General Remarks 

38. The statutory definition of ‘diversity of content’ in Section 28A CA refers explicitly 

to editorial ethos: “diversity of content means the extent to which the broad diversity of 

views (including diversity of views on news and current affairs) and diversity of cultural 

interests prevalent in Irish society is reflected through the activities of media businesses in 

the State including their editorial ethos, content and sources” (emphasis added). 

39. Section 5.3 of the GMM:2015 further substantiates this by referencing that the 

Minister will have regards to “the levels of control and influence exercised by the 

management structure of the media business on the editorial function, and the nature and 

level of editorial accountability to corporate management and particularly to shareholders.” 

40. As the GMM:2015 rightly notes, governance structures and editorial ethos in media 

businesses may have a significant impact on the independence of media businesses and 

thus media plurality in the State. It is therefore important to include such aspects in media 

plurality assessments. As outlined above (when referring to media pluralism measurement 

systems elsewhere), the level of editorial independence and accountability is generally 

considered a relevant indicator in media plurality assessments. The importance of editorial 
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independence and accountability in media plurality assessments can be traced back to the 

vital role that the press plays in society – that of public watchdog. The ability of journalists 

to report freely and critically on all matters of public interest should therefore be 

guaranteed through internal and external mechanisms. The first category may include 

editorial statutes, or legislative instruments, designed to prevent interference in content by 

the media company’s owner or management. The second category includes professional 

codes of ethics adopted by journalists’ associations and overseen by a Press Council, 

Ombudsman or comparable body. 

41. The MMNF requires parties to provide under the heading ‘Governance and Editorial

Management Information’ full information on the composition of the boards of directors, 

boards of management, management systems, and all other relevant information related to 

the governance and management of the media business and relevant media assets. The 

template also asks parties to submit evidence of corporate governance standards. This 

covers evidence of the following where applicable:  

 Compliance with codes and practices within the particular sector and any policy

documents in relation to ethical codes within the organisation along with compliance

with all relevant regulatory bodies and applicable legislation. This may include the

number of complaints made to any regulatory bodies or any court appearances and the

outcomes.

 Grievance procedures for journalistic or editorial employees, appearances at the

Employment Appeals Tribunal (EAT), the EAT’s findings and employment policy in

relation to equality, along with a profile of the employees. The undertaking’s record

in respect of industrial relations and Labour Court rulings may also be examined

though strictly as it relates to journalistic or editorial employees and potentially

impacts upon plurality.

42. In relation to the editorial ethos of each of the media businesses, the MMNF invites

parties to submit information on: 

 Editorial Control – The levels of control and influence exercised by the management

structure of the media business on the editorial function. How the editor(s) are

selected. The nature and level of editorial accountability to corporate management and

particularly shareholders. Evidence of editorial independence and measures to secure

same should be submitted.

 Editorial Structure - Consideration may be given to the personnel involved in the

editorial control of the applicable media organisations. The level of editorial

independence may be a positive determining factor; that is non-interference by

financiers, investors or shareholders.

 Editorial Positions – Previous political endorsements, positions on issues of debate or

controversy, evidence of diversity of opinions in matters of public debate.
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43. These elements listed in the MMNF are a comprehensive list of relevant factors at the

level of the media companies concerned, but it can be reasonably presumed that these 

elements at individual media company level are to be assessed in the broader regulatory 

and institutional context. A statement by merging parties that they are member of the Press 

Council, should for instance be assessed in the light of the actual remit and powers of this 

body. 

44. Findings in relation to governance and editorial management are informative on their

own – given that there is also a public value or public interest in the maintenance and 

promotion of independent professional journalism as a key component of media plurality. 

45. However, they are also a key component of the risk assessment or balancing exercise

in media pluralism measurement systems, leading to more meaningful overall conclusions. 

More concretely, the presence of strong and effective guarantees for editorial independence 

– which are conducive to internal pluralism – can justify the acceptance of higher levels of

risk in terms of ownership (or external) pluralism (and vice versa, the lack of such strong 

safeguards adds to identified risks in relation to ownership plurality resulting in less 

favourable overall conclusions). 

Joint Notification (and INM submission of 14 February 2017) 

46. The Parties in their joint notification to the Department (JN), state

47. The JN stresses that INM intends that CMNL’s newspapers will

The JN stresses that, since INM is “a large, 

publicly-traded company subject to significant legal oversight” 
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strengthened under INM ownership. In addition, the JN states that the preservation of 

 For 

these reasons, 

48. The Parties also note that both INM plc and Celtic Media are members of the Press

Council of Ireland, and that both KCLR 96 FM and Communicorp Group Limited are 

subject to the various codes and rules of the Broadcasting Authority of Ireland (subject to 

continuous regulatory oversight by the Authority in relation to these codes and in relation 

to the broadcasting contracts held between the stations and the authority). They state that 

both INM plc and CMNL have a grievance policy in place for their employees that are 

based on the grievance procedures set out in collective agreements with the National Union 

of Journalists (NUJ). 

49. In its submission to the BAI of 14 February 2017,

Phase 1 Examination 

50. The Department in its Phase 1 examination (P1) summarizes the views of the Parties

as follows (para.2.123-2.125): 
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51. P1 notes that the information provided by the Parties does not appear to raise concerns

regarding governance and editorial management in relation to the proposed acquisition. 

INM plc and the Target operate within the self-regulatory framework set out by the Press 

Council of Ireland and Communicorp Group Limited operates within the regulatory 

framework set out by the BAI. It considers it therefore unlikely that the proposed 

acquisition will, in this regard, have an adverse impact on the plurality of the media in the 

State. To support this conclusion, P1 list the following elements in relation to INM (The 

Purchaser):  

(a) The Parties state that the

(b) The Parties specifically note that there is

(c) Furthermore, the

(d) It is also noted that INM plc has

(e) It is further noted by the Parties that the newspapers owned by INM plc

52. In relation to Communicorp Group Limited, P1 notes that the radio stations operated

by Communicorp Group Limited are subject to the BAI’s Code of Programme Standards in 

terms of editorial independence and in terms of the taking of editorial positions. Finally, 

with regard to CMNL (“the Target”), P1 highlights that:  

(a) The Parties state that the management of the Target have limited involvement in

the editorial functions of its regional newspapers.
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(b) While the Target’s editors are not subject to any oversight from management with

regard to the majority of content, the editor is required to notify the CEO in case of

potential defamation prior to such content being published.

(c) It is intended that, should the acquisition proceed, the editorial processes of INM

plc will apply to the Target.

(d) It is further noted by the Parties that the newspapers owned by the Target do not

engage in political endorsement, although they do regularly report on issues of debate

or controversy.

Contributions by stakeholders and other interested parties 

53. In the submissions of stakeholders to the BAI, mainly those from the journalists’

union, the NUJ, and two of its branches, serious concerns have been expressed that the 

proposed merger would involve a loss of editorial independence, and the local or regional 

identity, in a dilution of editorial diversity and a diminution in plurality. 

54. In this context the NUJ argues that there is a need to take into account the business

practices of both INM and Communicorp, including the merging of editorial and 

operational functions. According to the NUJ, the business model operated by INM puts the 

emphasis on consolidation and operating synergies. NUJ also considers the creation of an 

“editorial superstructure” and the merger of editorial roles across titles (more specifically, 

the creation of an Editor in Chief position at INM with editorial supervisory functions 

across titles previously autonomous) as a serious risk for dilution in editorial diversity and 

a diminution in plurality. They also point to the employment practices and the decision in 

August 2016 to outsource editorial production operations for the Sunday World, Irish 

Independent, Herald and Sunday Independent to the UK. 

55. The Eastern Branch NUJ stresses that “the industry is dominated by a small number

of owners who are mainly motivated by market and shareholder profit, who increasingly 

view journalists as ‘content providers’, and journalism as equating to ‘data’ to be shared in 

the most commercially advantageous manner possible” and that in those circumstances 

“there is little space for public interest journalism”. 

56. Should the Minister decide to approve the application, the NUJ would consider it

“vital” that conditions would be imposed which would safeguard employment, guarantee 

editorial autonomy of each title in the group and ensure the maintenance of all current 

editorial offices in their current geographical locations. 
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57. Other contributions were more optimistic about the effects of the merger in terms of

governance and editorial independence. Some addressed the issue of consolidation of back 

office functions, and sharing of light feature content, but did not consider this to impact 

negatively on governance and editorial independence – on the contrary, they considered 

such consolidation to be absolutely necessary, and essential to ensure survival of the titles. 

This view was also shared by one academic contribution in which the AP noted an implicit 

observation that being part of a stronger group might reinforce the editorial independence 

of local/regional newspapers vis-à-vis local political or economic powers (Felle: BAI: 10).  

Views of the AP 

58. Both INM and the Target are members of the Press Council of Ireland, as they state in

the Joint Notification and as is acknowledged in the Phase 1 Examination (P1). However, it 

is important to note that this regulatory oversight is effectively limited to the resolution of 

disputes between readers and editors, based on the various titles’ adherence to the Press 

Council Code of Practice. It does not include any oversight offering ameliorative or 

corrective action relating to any of the following: editorial independence, disputes between 

editors and staff, disputes between editors and management, or between editors and 

directors.  This is a substantial limitation of regulatory oversight and offers no defence 

whatsoever against management or Board interference in editorial independence. 

59. The AP’s view, nonetheless, is that in the interests of good governance and editorial

independence as outlined by the Proposers, adherence to the Code of Practice of the Press 

Council should be made an integral component of the employment contracts of all 

journalistic employees of the CMNL titles. 

60. For the same reason, its view is also that the guarantee of editorial independence

should be made an integral component of the contracts of the editors of all current CMNL 

titles, and of the contracts of any editors to be appointed to CMNL titles in the future.  

4.1.3 Content 

General Remarks 

61. The area of “Content”, as mentioned in the Guidelines, is included as a component of

the Guidelines’ definition of “plurality” as defined in Section 28A of the Act. The context 

for this is the issue of whether any proposed merger or takeover would have a negative 
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effect on diversity of content, which is seen as a parallel issue to that of diversity of 

ownership (which is dealt with elsewhere in this Opinion). 

62. As content is, in all media, essentially impossible to predict in any detail, and as the

content of local or regional newspapers is primarily local or regional, and is dependent on 

many variables (not least resources), it is equally impossible to predict whether the 

proposed merger would have either a positive or a negative effect on media plurality in the 

area of circulation of each title. In this context, therefore, the overriding considerations are 

the nature and extent of editorial independence, as a prime influencer of content diversity, 

and the relationships between the merged titles and other relevant media assets. 

63. Also unpredictable is the effect of enhanced digital content provision, by the target

titles, on media plurality. This could enhance plurality of content, and therefore may also 

add to the viability and sustainability of those target publications which are currently under 

financial pressure and have an inadequate on-line presence. On the other hand, it may 

operate to decrease plurality of content if the effect is to improve the competitive position 

of target titles vis-à-vis those local competitor titles who do not have access to similar 

developmental funding in relation to content or on-line, and who may, as a consequence, 

experience reduced sustainability, restrictions on their ability to generate independent 

content, or even closure.  

Joint Notification 

64. The Parties have underlined that the current focus of CMNL newspapers on local

content 

65. The Parties also state that CMNL and INM regional newspapers will

66. The Joint Notification by the Parties to the Department (JN) maintains that the

proposed merger would not affect diversity of content on a number of grounds, namely: 
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Phase 1 Examination 

67. The Phase 1 Examination Review by the Department (P1) concluded that the

information from the Parties did not appear to raise concerns regarding content 

management in relation to the proposed acquisition, and that the proposed acquisition 

would benefit from proposed digital investment without major changes to the nature of the 

content.  

Contributions by stakeholders and other interested parties 

68. Contributions, in particular from other local and regional newspapers, stress the vital

role that local newspapers play in supporting, informing and empowering local 

communities. Local newspapers, it was argued, distinguish themselves from other 

(national) media in that they provide essential information on local events, sports, school 

and church activities, local courts, theatre listings and property. They hold local 

government to account, have the pulse of the community, campaign for what the local 

readership requires, and are a significant force in binding communities together. Rather 

than going into the specifics of how the merger might affect the diversity of newspaper 

content or sources, many of these contributions highlight the necessity of consolidation and 

the pooling of resources for the survival of the local newspaper sector as such. Falling 

circulations, a shift to online advertising, new competition from non-traditional publishers 

(such as social media) and changing consumer expectations, in combination with the fact 

that there has been little or no new outside investment in the sector, are mentioned to 

explain the necessity for closer alliances, ownership change and consolidation in order to 

protect jobs in the sector and to continue the delivery of quality local journalism to local 

communities. 

 Also the advertising industry has expressed support for the merger on 

the motivation that strong and vibrant local media play an important role in the fabric of 
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communities and in the lives of consumers, and are therefore also beneficial to advertisers. 

One contribution clarified that this support was premised on the fact that INM have 

committed to supporting the production of local content by local journalists. 

69. Other contributions, notably from the NUJ, contest this and maintain that the 

proposed acquisition is not necessary to ensure the viability of CMNL. In their view, the 

adverse consequences of subsuming this indigenous Irish group into a global conglomerate 

far outweigh any perceived advantage. The NUJ also maintains that, even in the absence of 

any attempts by management or owners to directly determine editorial content, content is 

clearly influenced by the priorities of board and shareholders, through investment or lack 

of investment in editorial resources, staffing budgets, organizational models, the 

appointment of key executives (including editorial appointments), pension policies, etc. 

The risk of sharing editorial resources across titles is also mentioned as having an 

implication for local news and related coverage. 

70. One academic submission, however, agrees with the Parties that such risk of sharing 

editorial content can be considered minimal. There is limited appetite for general content in 

local newspapers, and reports on local sports, events, government and politics will have no 

crossover appeal. There is, therefore, limited scope for the sharing of editorial content 

beyond “light” features. The best way to ensure a diversity of views in local newspapers is, 

in his view, to ensure the survival of local newspapers. He stresses, though, that “the 

preservation of local titles should be accompanied by the preservation of local reporters in 

regional towns, and local editors at the tiller of each local title” (Felle: BAI: 11). 

Views of the AP 

71. While the nature of local or regional newspapers is such that diversity of content is 

generally maintained across those titles which each operate in geographically discrete 

areas, a number of other factors should be taken into account in this regard in the light of 

changes in skill levels, work practices, and technology occurring simultaneously with the 

ownership changes associated with this proposed acquisition. 

72. Because the emergence of paid, sponsored, or ‘native’ content is now an established 

feature of the on-line content of many newspapers (including some prestigious titles), clear 

distinctions need to be made and maintained between such content and independently 

produced and edited content on enhanced websites. Appropriate arrangements for editorial 
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oversight (including oversight of non-editorial content) should therefore be put in place to 

ensure that such websites do not contribute to a diminution of content diversity or generate 

reputational damage, particularly when they enable or encourage user generated content. 

73. The AP’s view is that primary news generation and processing activity for all print 

titles and their websites takes place in an adequately staffed print newsroom, and there are 

limits to the extent to which news-gathering, checking, and editing can or should be based 

solely on existing human resources in this area. To the extent that digital publication 

demands a somewhat different skill-set, and given that the space available on-line is 

theoretically unlimited, the balance between the journalistic functions involved in the two 

areas concerned should prioritise the basic news function of the core newsroom. 

74. Although the overlap between the content of the merged assets would in principle be 

insignificant initially, management and other relevant structures could involve forms of 

consolidation that would result in increased content sharing, and therefore a diminution of 

content diversity, across the relevant platforms. 

75. Steps should also be taken to ensure that there is no management or board cross-over 

between the merged assets and other relevant assets, particularly radio assets.  

76. The editorial/management superstructure adopted by INM, apparently for its national 

titles, including a managing editor and an editor in chief, would, in the opinion of the AP, 

be unsuitable for either INM regional titles or CMNL titles. 

77. The AP notes that the JN recorded a  difference between the proportions of 

in-house sourced content (i.e. employed journalists/reporters) in INM titles generally and 

the CMNL titles.  

 However, as there is no breakdown of the source of 

content as between INM national and INM regional titles, it is not possible for the AP to 

assess likely effects of the proposed merger on the CMNL percentage of in-house sourced 

content. This is nevertheless a point of attention, so the AP advises the BAI to look closer 

into such breakdown. 

78. The AP’s view is that the editorial/management superstructure adopted by INM, 

apparently for its national titles, including a managing editor and an editor in chief, would 

be unsuitable for either INM regional titles or CMNL titles.  
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4.1.4 Market Share 

General Remarks 

79. Although there is no definition of this term as such in the Act, the Guidelines state 

that the Minister will have regard to the market share of ‘each of the media businesses and 

other media assets’ and this ‘will include but is not necessarily limited to: readership, 

listenership and viewership demographics as relevant’ (emphasis added). 

80. In relation to ‘market share,’ the term ‘reach’ is defined in the Act to mean ‘the 

proportion of a population or audience that consumes any part of the output of a media 

business in a given period’ (emphasis added). 

81. The Guidelines also state, inter alia, that examining market share may involve 

looking at ‘sub-groups within the various sectors, such as gender, geographical areas, age-

profile and socio-economic groups, specific interest groups’ (emphasis added). 

Joint Notification 

82. The Parties maintain, with some logic, that  

 

 This argument, while 

relevant to the discussion about diversity of content, is less relevant to the discussion about 

the possible effects of ownership concentration on market share. 

83. A case can be made, in the context of the Guidelines and the Act, for the proposition 

that there is also a national market for local or regional papers, even if only in the sense 

that this overall market is a limited space within which the number (i.e. plurality) of such 

newspapers that might be published and sustainable is finite (particularly as the entry-level 

cost for new print titles is extremely high), and that any accumulation and concentration of 

market share within this aggregated market-place inevitably reduces the possibility that 

new entrants would succeed in establishing themselves and winning market share in this or 

in any of the markets defined in the more limited sense of the word, and thereby promoting 

media plurality.  

84. The limited information available to the panel supports the view that in all but one of 

the counties involved (excluding the CMNL free-sheets, and Dublin, which presents 

difficulties of interpretation in relation to local newspapers, apart perhaps from the Evening 
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Herald) the post-merger newspapers would occupy a strong enough market position to 

present a significant barrier to new market entrants.  

85. CMNL newspapers, when aggregated by county, occupy 25% or greater of the 

relevant market, or dominant positions (50%+) in each of the five counties in which they 

operate. (P1: 31). 

86. INM’s regional newspapers, when aggregated by county, occupy  or greater of 

the relevant market, or  out of the seven counties in which 

they operate (P1: 27). 

87.  

 

 

88. These figures are impressive in themselves: they are enhanced by the fact that the 

population of the counties in which the titles affected by the proposed merger operate 

constitutes 36.4% of the total population of the state aged 15+. 

89. It is also noted that the percentage of regional titles to be owned by INM post-

acquisition would increase from 16.6% to 25.57% of the total number of regional 

newspapers in the state. While this percentage is categorised by INM as “moderate”, and 

might arguably be so in relation to titles alone, the projected  increase in circulation 

post-acquisition is a strong indicator that the INM percentage of the market in the regional 

sector as a whole may be higher than its 25% of titles, given that it tends to be concentrated 

in populous counties and includes a number of titles with substantial circulations. 

90. In this context, population and circulation figures are metrics more relevant to market 

share than either the number of counties concerned (because each of the 26 counties in the 

State does not contain 1/26th of the population), or the percentage of the raw numbers of 

regional titles that would be owned by INM post-merger (given that the total number of 

regional/local newspapers in the State include some with very small circulations, and that 

the counties comprised in the overall INM/CMNL catchment areas include some counties 

with very large populations, and some INM/CMNL papers with large circulations).  

91. The Proposers’ argument that the addition of  

represents only a tiny percentage of INM total sales (including their national titles) is of 
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limited validity. While true mathematically, this argument is inconsistent with the 

Proposers’ equally strong insistence that their local and national titles operate in distinct 

markets, however each is defined. 

92. A relevant alternative estimate of the market share of the titles concerned post-merger

could be based on the relationship between combined total post-acquisition circulation 

of the INM paid-for regional newspapers and the CMNL newspapers, as a 

percentage of the total circulation of paid-for regional/local newspapers in the State after. 

93. An accurate contemporary calculation of this percentage cannot be made, however,

because there are no current independent Audit Bureau of Circulation figures available for 

the total circulation of each regional newspaper in the State, which would be required to 

facilitate it.  Nonetheless, the available figures indicate at the very least that the proposed 

concentration of ownership of circulation post-acquisition – while not necessarily 

minimising to any appreciable extent diversity of content – is significant in itself, and 

would also present a significant obstacle to any new entrants seeking to obtain market 

share. In this context, the AP notes that the combined ABC circulation of the regional 

papers in the Republic of Ireland before the economic crisis (2007) amounted to 

approximately 475,000 (Felle: BAI: 14). On the basis of an assumption that the combined 

circulation figures for these titles a decade later is in all probability considerably lower, it 

can be stated with some confidence that the current total for the combined INM and CMNL 

regional titles  of the 2007 national regional 

total circulation figure, and therefore in all probability an even higher percentage of the 

evidently diminished 2017 national regional total circulation. 

94. These figures indicate at the very least that the proposed concentration of ownership,

while not necessarily minimising to any appreciable extent diversity of content, would 

present a significant obstacle to any new entrants seeking to obtain market share, and 

therefore to any promotion of enhanced media diversity. 

95. The 31 local and regional radio stations in the State to which Newstalk provides a

national, international, business and sports news service (BAI List of radio stations using 

Newstalk’s service), include some areas served by some of the titles involved. (P1: 30). In 

this context the Act’s definition of ‘reach’ as the consumption by an audience or market of 

‘any part of the output of a media business’ is relevant if one assumes that the ‘media 

business’ concerned is not limited to the local title, but includes INM and the shared media 
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business across INM and Newstalk represented by Mr O’Brien’s ownership of the latter 

and his shareholding in the former. 

96. It is important to assess the above metrics in the light of the fact that, if this

acquisition is thought not to affect market share or media plurality to the extent that it 

should be a bar to approval of the proposed transaction, it would nonetheless risk creating a 

precedent for acquisitions/transfers of ownership involving market or circulation shares of 

a similar magnitude which might raise similar issues in relation to market share, media 

plurality and the public interest. 

Views of the AP 

97. The CCPC concluded that the proposed transaction would not result in “substantial

lessening of competition” in what it considered the relevant market, i.e. the readership 

market for local/regional newspaper. It also maintained its previously held view that local 

print advertising and local radio advertising are not part of the same product market. The 

Department (P1: 56) concluded that these conclusions were an appropriate basis for 

assessing the media plurality aspects of this proposed acquisition. 

98. The AP accepts that within the narrow confines of the criteria necessarily adopted by

the CCPC, specifically competition-related considerations do not apply to the proposed 

acquisition.   

99. The Commission’s full assessment document, which was not available to the

Department for its P1 assessment, has been made available to the AP, but this has not 

resulted in any alteration of the conclusions or observations in this section.  

100. The AP is conscious of the fact that increased efficiencies (particularly in back-office

consolidation, and in cross-title and sectoral advertising sales, particularly of advertising 

for national brands), while it may improve the sustainability of the Target titles, may also, 

paradoxically, lessen competition and media plurality by weakening competitor titles in the 

markets in which CMNL newspapers operate. 

101. The view of the AP is that, regardless of the outcome of this examination, and in light

of the detailed requests contained in the MMNF, no further acquisitions of regional titles 

by INM should be considered in the absence of definitive information about the market 
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shares of all titles in the sector, and in the light of the risk of creating a precedent for a 

further reduction of plurality of ownership in the regional newspaper market. 

102. The view of the AP is that, if the acquisition process is approved, any of the CMNL 

titles that may subsequently be threatened with closure, should be first offered to 

prospective purchasers at a reasonable price.   

 

4.2 Relevant Criteria: (b) the undesirability of allowing any one undertaking to 

hold significant interests within a sector or across sectors 

103. The second of the Relevant Criteria (b) concerns the undesirability of allowing any 

one undertaking to hold significant interests within a sector or across different sectors of 

media business in the State. 

4.2.1 Significant Interests…  

General Remarks 

104. The term ‘Significant interest’ is not defined in the 2014 Act but the Media Merger 

Guidelines provide a definition for clarity and guidance: 

Significant interest means:  

Has sufficient voting, financial or ownership strength within the relevant media business 

or media businesses to influence directly or indirectly, to an appreciable extent, the 

direction or policy of the media business or media businesses with regard in particular to 

news, current affairs or cultural content.  This includes sourcing, production, supply or 

delivery of such content.   

 

The following thresholds in relation to voting power at a general meeting of the media 

business, or the nominal value of the shareholding, are provided by way of guidance in 

terms of what constitutes a significant interest:  

 A holding or voting strength of between 10% and 19% (directly or indirectly) may 

constitute a significant interest.   

 A holding or voting strength of more than 20% or more of the voting power 

(directly or indirectly) will generally constitute a significant interest.     

105. Significant interest, therefore, is concerned with the internal power processes and 

strengths within a business, insofar as they can lead to the possibility of direct or indirect 

influence being exerted, particularly on direction and policy relating to news, current 

affairs or cultural content. It is the opportunity for influence that is the issue and it is 

noteworthy that the degree of influence is categorised as influence to an ‘appreciable’ 
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extent, rather than merely a minor extent or, conversely, a major extent. Also, it may be 

noted that the focus is on news, current affairs and cultural content. These are the areas on 

which the public interest in free and unfettered media lies, in pursuance of their democratic 

role of informing the public and contributing to public debate. Any appreciable degree of 

influence capable of being exerted on the editorial functions and editorial decision-making 

within media businesses, directly or indirectly, would therefore be engaged under this 

rubric. The definition above also makes clear that influence capable of being exerted on 

sourcing, production, supply or delivery of such content is also of concern.   

106. While the Guidelines set out the above percentage thresholds (10% to 19% may

constitute a significant interest; 20% or more will generally constitute a significant 

interest), it is clear that they are intended to be indicative only. 

Joint Notification 

107. The Parties set out details of their structures, shareholdings, voting rights, Board  of

Directors, and ‘significant interests’ in s.3 of the JN form headed ‘Ownership and Control 

Information’. They point out that as a PLC, every INM shareholder present at an annual 

general meeting (or by proxy) shall be entitled to one vote on a show of hands and to one 

vote per share held on a poll.  The two main INM shareholders therefore do not have any 

special voting rights and can only vote in the same manner as all other INM shareholders 

as.  The Parties state that they are not aware of the voting rights or arrangements in IIU 

Nominees Limited (the second largest shareholders) or Communicorp (the radio business 

of which the largest shareholder in INM is the sole shareholder). 

108. INM has two shareholders with a shareholding of more than 10%, namely Mr Denis

O’Brien (29.88%) and IIU Nominees Limited (15%). IIU Nominees Limited is controlled 

by Mr Dermot Desmond and International Investment and Underwriting, a private equity 

company founded by Mr Desmond.  

109. The Parties further state that Mr O’Brien is also the sole shareholder in

Communicorp, which has “significant interests” (as defined in the Guidelines) in two 

national and four local radio stations. 

110. The three main shareholders in CMNL also have significant interests in the CMNL

group but no other media businesses in the State, although they do provide pre-press 
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services and their ‘sister company’, Celtic Media Limited, is involved in the provision of 

printing services through its subsidiary Celtic Media Print Limited in printing.  

111. In a submission of 14 February 2017, INM

112. Finally, having pointed out matters of governance as explained in the JN, as well as

that only two of Communicorp’s radio stations, Newstalk and Today FM, operate in the 

areas where the CMNL newspapers are distributed and that they tend to be focused on 

national news and current affairs, the submission concludes: 

Phase 1 Examination 

113. The Phase 1 examination found that INM plc, as an undertaking as defined in the

Competition Act 2002, has a significant interest in its own business and therefore in its 

wholly owned subsidiary, the Purchaser. 

114. The Phase 1 examination also found that on the basis of his shareholding (29.88%) in

INM plc and his material business interests/relationships with members of the board of 

INM plc (as referred to in the INM Annual Report 2015), Denis O’Brien can be considered 

to have a significant interest in INM plc and therefore in the Purchaser.  

115. The Phase1 examination found that on the basis of its shareholding (15%) in INM plc,

IIU Nominees Limited may be considered to have a significant interest in INM plc and 

therefore in the Purchaser. As IIU Nominees Limited is controlled by Dermot Desmond 
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and International Investment and Underwriting, a private equity company founded by 

Dermot Desmond, the Phase 1 examination found that Dermot Desmond may have a 

significant interest in INM plc and therefore in the Purchaser.   

116. The Phase1 examination concluded that while the proposed acquisition will not lead

to the emergence of new significant interests in the media market in the State, it will lead to 

the concentration of the interests of the significant interests holders, through their 

significant interests in the Purchaser, in the publishing sector and in relation to the 

provision of news and current affairs online. 

Contributions from Stakeholders and Interested Parties 

117. Many of the submissions were more concerned with the survival of the industry than

with the significant interests of the Parties. The NUJ stressed the need for the full 

implications of the acquisition by what it described as the dominant player in the Irish 

national and regional newspaper sector to be examined and particularly the issue of cross-

ownership through the involvement of Mr O’Brien in both Communicorp and Independent 

News and Media Plc. At the Joint Oireachtas Committee hearing, a former journalist and 

academic expressed the view that with the build-up of major media organisations, any 

increase in size would be contrary to the public interest. The alternative to consolidation in 

the news media, one submission believed, is probably the disappearance of professional 

journalism in rural towns and counties. 

Views of the AP 

118. The AP notes the ameliorating effect of the information given by INM regarding its

voting system, which is one of the relevant factors listed in the definition in the Guidelines, 

along with financial and ownership strength, for determining significant interests. It also 

takes account of INM’s governance and editorial structures, which are discussed elsewhere 

in this Opinion, and of the thresholds provided for guidance in the definition in the 

Guidelines. In the view of the AP, there is no doubt, based on the Act and the Guidelines, 

but that Mr O’Brien, as the largest shareholder in INM,  has a significant interest in INM 

for the reasons given in the Phase 1 examination and based on the documentation available 

to the AP, including the BAI/Communications Chambers Report of 2015. 

119. Mr O’Brien, as well as his significant interest in INM, has a significant interest in the

Communicorp group, which has shareholdings in and operates two national radio stations 
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and four local radio stations in the State. Mr O’Brien has a 100% shareholding in 

Communicorp.  

120. In relation to Mr Desmond, the Phase 1 examination did not decide whether he did in

fact have a significant interest in INM. The AP notes that although he has no special voting 

rights and no known other relevant media assets in the State, Mr Desmond may well have a 

significant interest based on the size of his shareholding, the fact that he is the second 

largest shareholder in INM, has material business interests/relationships with a member of 

the Board and that his shareholding, if combined with that of Mr O’Brien, would amount to 

45%. The AP acknowledges that it is difficult to assess the precise relevance of Mr 

Desmond’s interests, and that this may not be necessary in respect of the current merger, 

but that it could well be pertinent in any future merger. 

4.2.2 …Within a Sector or Across Different Sectors 

Joint Notification (and INM submission of 14 February 2017) 

121. In its submission to the BAI of 14 February 2017, INM notes that

 However, the AP draws attention to the fact that the term ‘media sector’ is 

included in the definitions in the Guidelines - see under ‘View of the AP’ below. 

122. The Parties note that the Minister in his Phase I review of the Proposed Transaction

appeared to place emphasis on the position of the Parties in the regional newspaper sector 

and in the sector for news websites corresponding to regional newspapers. 

123.

124. INM takes the view that the CCPC’s finding of fact on the absence of readership

overlaps in regional newspapers 
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125. INM says that all that the

Phase 1 Examination 

126. The Phase 1 report states that:

The media sectors primarily involved in the proposed acquisition are the publishing, or 

print media, and internet media sectors, specifically with regard to the publication of 

newspapers and the provision of news and comment on current affairs online. Both the 

Target and the Purchaser are active in these sectors in the State.   

127. It notes that significant interests within a media business or a range of media

businesses do not necessarily constitute a significant interest in a media sector or across 

media sectors but need to be further examined by reference to market share etc. 

Contributions from Stakeholders and Interested Parties 

128. Some of the submissions commented on the sector in which local newspapers operate

and the role that local newspapers play, intimating that each is active in its own community 

‘sector’ rather than in the total regional newspaper market as a whole.  

129. At the Joint Oireachtas Committee hearing, Seamus Dooley of the NUJ singled out

the cross-ownership dimension involving Communicorp as distinguishing this acquisition 

from other acquisitions.  

Views of the AP 

130. The AP, first of all, draws attention to the fact that the term ‘media sector’ is included

in the definitions in the Guidelines: 

‘(media sector)’ means one of the following (and ‘media sectors’ means one or more of the 

following collectively):  

1. Publishing – publication of newspapers or periodicals consisting substantially of

news and comment on current affairs and the production of content for same.

2. Broadcasting – transmitting, re-transmitting or relaying a broadcast service

including radio or television and the production of content for same.
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3. Internet Media – making available on an electronic communications network any

written, audio-visual or photographic material consisting substantially of news and

comment on current affairs.

131. Thus, the term ‘sector’ in RC(b) refers to any one of these, while ‘across sectors’

refers to one or more collectively. Both INM and CMNL publish newspapers and therefore 

operate in the publishing sector. As they both are also engaged in ‘making available on an 

electronic communications network any written, audio-visual or photographic material 

consisting substantially of news and comment on current affairs’, they operate in the 

Internet Media sector. Mr. Denis O’Brien, as the largest shareholder in INM and the sole 

shareholder in Communicorp, therefore has interests in all three sectors and significant 

interests in two, namely the publishing and broadcasting sectors, under the Guidelines. 

132. INM and CMNL both publish newspapers in hard copy and ePapers online, as well as

operating websites, which serve as news portals. Newspaper publishing is therefore the 

immediate sector in which all the newspapers of the purchaser and CMNL operate. They 

also have an involvement online and therefore in the Internet sector, according to the 

Guidelines. The inclusion of online activities, particularly news and current affairs content, 

is important as the future of newspapers is widely regarded as being crucially dependent on 

their online development. Indeed, part of the rationale advanced by the purchasers in 

support of the merger is their ability to invest in the online development of the CMNL 

titles, which it may be noted here as elsewhere in this report, 

133. In terms of the overall Internet, INM’s and CMNL’s presence is not significant. In

terms of a sub-division of that sector, namely newspaper content online in Ireland, INM’s 

presence is significant as it ranks very highly in the Reuters Institute data, for instance, 

while the BAI Report in 2015 rated it as ‘a strong performer in this medium’.  

134. INM also publishes national newspapers (print and online) and has a dominant

position in that market in the State. Its position in the regional/local newspaper publishing 

(print and online) business will be increased if the merger proceeds and so will strengthen 

its existing position in that sub-division and to some extent across the combined national 

and regional sector. This development needs to be examined further. 

135. Of the above holders of a significant interest in the newspaper publishing print and

online sectors, INM have a 12.22% stake also in the local radio station, KCLR 96 FM, 
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which has a 28.2% market share in its broadcast area. INM has had a nominee director on 

the Board but states that it has no direct involvement.  

136. Mr O’Brien, however, is essentially the only one of the holders of significant interests

in INM who has substantial cross-sector interests outside of newspaper publishing (print 

and online), through his involvement in the commercial radio sector via Communicorp (P1, 

2.20). Furthermore, these radio interests are made up of both national and local radio 

stations. This fact is of importance in itself because it impacts to some extent on the level 

of concentration in the broadcasting sector. Moreover, the combined reach of the two 

national stations is 21% (JNLR Q4 2016, Felle: BAI: 8) or 14.1% of all adults aged 15+ 

(P1, 2.78, based on JN and JNLR Feb 2016); see also Reuters Report (Ireland), figure 46, 

p. 52). The combined market share of the radio stations in the Dublin area is 13.1% (P1,

2.78) and the South West 10.8% (P1, 2.78). Although the Parties state in the JN that the 

Communicorp stations have ‘moderate market shares and face strong competition in the 

radio sector, particularly from RTÉ, the Communications Chambers Report for the BAI 

says that Communicorp has a ‘strong position in radio’: “Looking at operators within 

different media, RTÉ leads by a wide margin in TV (for Irish news), and also has a 

moderate lead in radio. INM leads in print and traditional online, and Communicorp has a 

strong position in radio.”  

137. In that light, the acquisition of the CMNL newspapers, involving print and online, will

increase the INM share of the media and also further strengthen Mr O’Brien’s cross-

sectoral position. Although the Communications Chambers and Reuters Institute data show 

that television is still the main source for news and current affairs in the State, and RTÉ is 

the largest player in both television and broadcasting, it may be that Mr O’Brien’s interests 

in INM and Communicorp, taken together, could have a negative effect on plurality of the 

media in the State. This matter requires particular scrutiny, particularly in light of 

Newstalk’s additional service providing news to many other radio stations in the State.   

138. It is understandable that consolidation may need to happen for some media to be able

to survive, for the achievement of economies of scale and power to withstand predators, 

and to offset the decline of newspapers in print. Even consolidation leading to a certain 

level of concentration of ownership will not necessarily have a negative effect on plurality. 

As the P1 examination indicates, concentration may or may not necessarily be detrimental 

to plurality (P1: 2.22). However, the occurrence of consolidation leading to greater 
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concentration of ownership of already strong players requires further scrutiny based on the 

other factors set out in the relevant criteria, including market share and reach.  

139. The AP therefore takes the view that the cross-sectoral issues and the issues 

surrounding greater concentration involving already strong players should be subjected to 

further scrutiny. 

4.2.3 Relevant Media Assets  

General Remarks 

140. The term ‘relevant media asset’ is defined in the Guidelines to mean:  

“Holdings which constitute a significant interest in an undertaking (other than an 

undertaking party to the merger) that carries on a media business in a media sector(s) 

in the State, and which are held either by an undertaking party to the merger or by a 

natural or legal person with a significant interest in an undertaking party to the 

merger.”   

141. The relevant media assets of the Parties are as set out in the JN and Phase1 report and 

referred to above. The printing and distribution services offered by INM and the printing 

services offered by Celtic Media are discounted as they are not media businesses and 

therefore not considered relevant media assets under the Act and likewise the pre-press 

services provided by the CMNL group (P1: 2.29-30).  

 

 

   

Joint Notification (and INM submission of 14 February 2017) 

142. In the JN, the Parties state in relation to “Relevant Media Assets” that: 
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143. The views of the Parties regarding significant interests as set out in their submission

of 14 February 2017 (4.1) are outlined above and include their statement that: 

Phase 1 Examination 

144. Having reviewed all the information, the Phase 1 report concluded that it did not in

itself give rise to concerns regarding issues of relevant media assets in regard to this 

acquisition, but the relevant media assets of each holder needed to be further examined in 

relation to market share. 

Contributions from Stakeholders and Interested Parties 

145. Few of the stakeholders and others who made submissions, other than the detailed and

strongly argued submission by the NUJ to the BAI (NUJ: BAI: 8), averted directly or 

indirectly either to the relevant criteria of Significant Media Assets or to Relevant Media 

Assets. A few of the submissions, including that of the NUJ, referred to the holdings 

involved and pointed in particular to Mr O’Brien’s interest in Communicorp, as needing 
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consideration but did not refer to ‘relevant media assets’ as such. Some newspaper interests 

referred to what they saw as the competitive advantage in the marketplace of RTE’s access 

to the licence fee. As the majority of these submissions apart from that of the NUJ were 

supportive of the proposed merger, this is perhaps unsurprising. In the circumstances, all 

that can be deduced from this is that the majority of the submissions did not see these 

criteria as an issue in the present case, and that the main burden of opposing the proposed 

acquisition on the basis of these criteria fell to a trade union directly concerned. 

Views of the AP 

146. Looking at the national and local levels separately, INM has a very strong presence at

the national newspaper publishing level, print (and also online), and a lesser but substantial 

enough presence at the regional level in the newspaper publishing sector, print (and on-

line), which is set to increase if the merger is approved. It follows that Mr O’Brien, as the 

largest shareholder in INM, has a similar presence in those sectors. IIU and Mr Desmond, 

as the second largest shareholder, have a presence, though less strong, in those sectors. Mr 

Desmond, however, unlike Mr O’Brien, does not appear to have interests in any other 

media sector in the State. 

147. The AP believes that Mr O’Brien clearly has cross-sectoral interests, as outlined

above. As a result of his 100% shareholding in Communicorp, he also has a strong 

presence in commercial radio in the broadcasting sector, comprising interests at both 

national and local levels. In total, therefore, he has a strong position both in the newspaper 

publishing sector (national and regional, print and online), which is set to increase if the 

merger is approved, and also in the radio broadcasting sector, comprising interests at both 

national and local levels. As is stated in the RC, consideration must be given to (b) the 

undesirability of allowing any one undertaking to hold significant interests within a sector 

or across different sectors of media business in the State. Therefore, the situation of INM 

within the newspaper publishing sector at national and regional levels requires careful 

scrutiny and Mr O’Brien’s ownership across the newspaper publishing and radio sectors 

requires careful scrutiny above and beyond that of INM.  

148. The AP notes, in addition, the potential significance of the fact that one of the national

radio stations owned by Communicorp, namely Newstalk, also provides a national, 

international, business and sports news service to 33 radio stations in the State, including 

31 local and regional stations, 5 of which are in areas where newspapers owned by CMNL 
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operate. Newstalk, in providing such a news service – unlike the printing, distribution and 

pre-press services discounted above - appears to come within the definition of ‘media 

business’ in the Act, which includes ‘(c) providing any programme material consisting 

substantially of news and comment on current affairs to a broadcasting service’.  At a 

minimum, although subsidiary in the sense of being part of Newstalk’s wholesale 

provision, it constitutes a relevant media asset. The provision of such programming by 

Newstalk to so many other independent radio stations, in addition to broadcasting in its 

own right, strengthens Mr O’Brien’s position in the radio sector further and, particularly as 

it relates to news, albeit national news rather than local news, should be taken into account 

in assessing the overall implications for plurality.  

149. The Phase 1 report notes in this regard that ‘the franchise area of a number of radio 

stations to which Newstalk provide a national, international, business and sports news 

service overlap with the circulation areas of a number of the regional newspapers owned by 

the Target (P1: 2.81(b), 2.99, 2.105, 2.136). However, the Phase1 report does not seem to 

go beyond noting that fact several times along with a few other facts. It notes, for instance, 

the fact that in a press release on 23 October 2014, Communicorp Group Limited, claimed 

it was now the “largest news supplier in Ireland” with a “total available audience of 1.7 

million” listeners (P1: 2.80(c)) and the fact that all sound broadcasters licensed by the BAI 

are required, under Section 39(1) of the Broadcasting Act 2009, to devote a minimum of 

20% of broadcasting time to news and current affairs programmes (P1: 2.137).  

150. The reason the Phase 1 report did not go beyond noting Newstalk’s provision of a 

news service to so many other stations and the overlap within the areas of the CMNL 

newspapers is not altogether clear but may be because of the nature of the news provision. 

The Communications Chambers Report says in this regard:  

“We also note that on a wholesale basis, Newstalk provides national and 

international news to all commercial radio stations. News may be provided on a ‘rip 

and read’ basis (text prepared by Newstalk is read out by staff of the relevant station), 

or in the form of bulletins for rebroadcast. However, editorial responsibility remains 

with the station, and as a practical matter stations will make their own judgements 

about story selection, running order and so on. They may also draw on other sources 

in addition to Newstalk in preparing their own news programming.” 

151. Communications Chambers also notes that the radio services owned by Mr O’Brien 

through Communicorp are already subject to a high degree of regulation by the BAI to 
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ensure the impartiality and accuracy of their news content. This may also be a factor in the 

Phase 1 report merely noting the Newstalk news provision service. 

152. As this is part of a cross-sectoral operation, the AP considers that the news service

provided by Newstalk should be taken into account as an important ‘other media asset’. 

4.3 Relevant Criteria: (c) the consequences for media plurality of preventing 

the media merger or of allowing it subject to conditions 

4.3.1 Financial 

General Remarks 

153. The financial aspects of the proposed acquisition are evidently central. In broad terms,

it is clear that the purchasers have sufficient funds to carry out the proposed transaction, 

and that the terms of this transaction are acceptable to the Target. 

154. The CEO of CMNL has noted that a minimum effect of a decision not to approve the

merger would be “a return to the redundancies that we had to do in 2015” (JOC:23). 

155. The CEO of INM, Mr Robert Pitt, has stated that INM was “guaranteeing all the

rights of all the employees who are coming in. We will stand over the conditions they 

currently have” (JOC: 19). 

Joint Notification 

156. The Parties state that the proposed transaction will not impact on INM’s financial

standing and will 
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157. INM, the JN notes,

Phase 1 Examination 

158. The P1 examination indicates that there are no apparent concerns regarding finance in

respect of the proposed acquisition, given that INM have substantial cash reserves 

amounting to many multiples of the proposed purchase price (P1: 54). 

159.

 and also records the view of the Parties that, should the 

acquisition not proceed, this may have an impact on the plurality of media in the State at 

some point in the future (P1: 54). 

Contributions from Stakeholders and Interested Parties 

160. There were pronounced divisions of opinion on this topic. Many journalists, through

various branches of their Union, expressed considerable concern at what they maintained 

would be the result of approval of the proposed merger:  an unacceptable degree of media 

concentration, a weakening of competition, potential employment losses, and the possible 

extension of employment and management practices to which they objected and which 

they said were evident in other titles owned by the Purchasers. There was also opposition, 

in a submission to the CCPC, by one local newspaper publisher not associated with 

CMNL. 

161. A number of other regional newspaper groups signified approval of the proposed

acquisition, as did a number of representative associations representing advertising and 

other interests, such as Irish Rural Link, and CMNL employees other than those involved 

in the various editorial functions. The CMNL CEO, Mr Frank Mulrennan, expressed the 

view that the editors in the group, and many of its employees, were in favour of the 

proposal (JOC). 

162. Four academics contributed directly to the discussions on this topic. Of the three who

contributed to the JOC deliberations, one declined to express an overall view on the 

grounds that the available documentation (up to that point) was not sufficient to enable a 
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reasoned conclusion to be drawn. A second underlined the parlous condition of print 

newspapers generally and of the local press in particular, arguing for a degree of public 

subvention to help them maintain the public service which their journalism embodied. The 

third expressed apprehension about the possibility that employment and news-gathering 

practices in the radio interests of Mr O'Brien might be replicated in the CMNL newspapers, 

and gave his view that it would be unwise at this stage to allow a company to expand in the 

face of almost universal agreement that there is a problem with the degree of media 

ownership concentration in Ireland. The fourth academic, an Irish academic currently 

employed in a UK university, argued in his written submission to the BAI that all local 

newspaper editors, regardless of ownership, were “scrupulously fair” when it came to 

coverage of issues, precisely because of their local presence and trustworthiness, that a 

strong digital strategy is the only hope of sustainable economic survival for any local 

newspaper, and that if local newspapers cannot sustain the accountability role that local 

newspapers play in local democracy would be lost forever. The best way of protecting

local newspapers, he argued, lay through consolidation (Felle: BAI: 22). 

Views of the AP 

163. There appears to be a substantial degree of urgency involved, which has, if anything,

become even more urgent since the end of November 2016. A submission to the BAI on 

behalf of INM (14 February 2017) is particularly relevant. The newspaper publishing 

industry in Ireland, it stated, was now 

164. These factors in themselves indicate a degree of urgency and, unavoidably, the serious

implications for the continuing publication of at least some of the CMNL titles of the 

proposed acquisition not going ahead.  

165. The AP notes that there is no financial information, either in the JN or the P1, about

the precise financial position of CMNL or of any of its component publications, other than 

a non-specific statement that it is reliant on short-term bank funding, and in statements to 

the Joint Oireachtas Committee (JOC) that it has had to initiate a sale of some of its 
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property to generate bridging finance for the period covered by the examination by the 

Department and the BAI of the proposed acquisition. 

166.

 However, no evidence is offered for the assumption that there is a 

cause and effect relationship between digital investment and the nature of readers’ age 

profile, although there is undoubtedly a post hoc relationship, within the aggregated INM, 

titles between digital investment and digital advertising revenue. The AP also notes that 

whereas the Proposers note a substantial increase in revenue from digital advertising in 

INM titles generally (including national titles) , this increase is (a) expressed in percentage 

terms rather than in monetary terms, and (b) is not disaggregated to provide separate 

figures for the INM regional titles. 

167. The AP cannot therefore assess, with any degree of certainty, the likely improvement

in the sustainability of CMNL papers as a result of increased investment in digital. Even if 

the assumption is correct, its impact is not readily predictable: any increased attractiveness 

of a regional newspaper’s digital editions to younger age groups, combined with the slow 

pace of monetization of all newspapers’ digital publication activities, might even increase 

the vulnerability of the print editions of the newspapers concerned by diverting readers 

from paid-for to digital free or almost free output. In the view of the Panel, this underlines 

the importance of future investment, not just in digital, but in the employment and retention 

of skilled professional journalists whose work for the print flagships of each enterprise can 

meet community needs at many different levels, and for as many key demographic 

elements as possible. 

168. Consideration of the financial aspects of the proposed acquisition cannot reasonably

be limited to the availability of the cash consideration required to complete the purchase 

and the implication that the availability of enhanced funding will add to or even in some 

cases create a sustainable publication model for some or all of the Target Publications. 

169. It is also possible that  could 

have negative as well as positive effects on media plurality. Positively, it would 

undoubtedly contribute to enhanced sustainability of the titles concerned, and therefore of 

media diversity in the regional newspaper field generally.  More problematically, in a 

scenario in which there are still a number of smaller regional titles, some of them operating 
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in the same areas as the CMNL titles, this may enhance the sustainability of the CMNL 

titles at the expense of other titles in the same market areas, leading to closure of non-

viable titles and a consequent diminution of media diversity in these areas.  Of relevance in 

this scenario is the view of INM that the sustainability, indeed the survival, of any local 

title with a market share in its own area of less than 25%, is doubtful (INM: BAI: 18). 

170. The Proposers do not indicate

171. While the Proposers indicate that

There is, at the very least, a potential conflict between these two statements, not least 

because of the imprecision of the word “material”.  

 This raises the issue of 

whether there would be any new investment in editorial staff with a view to enhancing both 

the quality and the plurality of content on a short to medium-term basis as part of a 

sustainable publication model for the target publications. There would appear to be 

substantial problems arising from an investment model which appears to accept not only 

that staff resources in the core areas of editorial content and production have been reduced, 

but that they might in certain circumstances be reduced further without affecting plurality 

or sustainability. 

172. The Proposers note that there is no

 This falls 

considerably short of the kind of commitment that would inspire confidence that any of the 

Target publications would continue to exist, in the form in which they now exist,  for any 

specific period in the future, or that future changes to staff remuneration policies (including 

pensions) or information gathering methods used by staff journalists would not have an 

effect on the attractiveness of journalistic positions on these titles to appropriately qualified 

and experienced journalists, and therefore on plurality of content. 
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173. The absence of detailed financial information about CMNL leaves the AP and, by 

extension, the BAI and the Department, ignorant of the viability of each of the CMNL 

publications in their respective regional markets (apart from any inferences that might be 

drawn from their current market shares). This in turn raises the possibility that, at some 

stage post-acquisition, not even the new investment might be sufficient to maintain the 

present media plurality in the areas covered by CMNL titles. 

4.4 Relevant Criteria: (d) the adequacy of alternative measures to media 

plurality  

4.4.1 The Scale and Reach of RTÉ and TG4 

174. The AP endorses the view of P1 that the proposed acquisition does not raise any 

concerns regarding the scale and reach of RTE and TG4. 

175. The scale and reach of RTE and TG4 are effectively national, and consequently no 

identifiable risks are likely to result from the merger, given that the content or 

attractiveness of merged titles, either individually and collectively, will not impinge to any 

foreseeable effect on the scale and reach of RTE and TG4, neither of which have found it 

necessary to make an submission on this particular criterion. 

4.4.2 Part 6 of the Act of 2009 

176. Part 6 of the Broadcasting Act 2009 deals with various types of broadcasting 

contracts. It contains some useful provisions, such as s.69, which enables the BAI to 

specify certain terms and conditions in broadcasting contracts, including time factors, 

conditions on renewal and prohibition of assignment of a contract or any interest in it. 

These and other measures relate to broadcasting contracts only and therefore have no direct 

relevance to this acquisition of newspapers, although it is perhaps possible that the BAI 

could examine the Newstalk contract in light of the cross-over between the CMNL 

newspapers and the Newstalk provision of news to radio stations in the same areas. It may 

be also that the experience of the BAI in setting terms and conditions, such as those 

instanced, may be indirectly useful if it is decided that the current merger should be 

approved subject to conditions. Otherwise, it is difficult to see any useful contribution Part 

6 could make in the present circumstances. 
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4.4.3 Ownership and Control Policy of BAI 

177. The BAI launched its Strategy Statement 2017-2019 on 22 February 2017. The

strategy is set out under five strategic themes, along with strategic objectives and desired 

outcomes expected by 2019. The first of the five themes is ‘promoting diversity and 

plurality’. Part of the BAI’s stated mission is to ‘promote a plurality of voices, viewpoints, 

outlets and sources in Irish media’ and to ‘foster diverse and culturally relevant quality 

content for Irish audiences.’ 

178. However, the ownership and control policy of the Broadcasting Authority of Ireland

for the time being in force is that of 2012. The policy plays an important role in the 

Authority’s overall regulatory framework. The tests for assessing ownership and control 

contained in the Policy are set out in the terminology used in the Broadcasting Act 2009. 

179. The BAI has previously considered the media interests of Mr Denis O’Brien in the

context of its Ownership and Control Policy 2012, pursuant to its obligations under the 

Broadcasting Act 2009. In its statement of 26 July 2012, for example, the BAI stated:  

Mr. O’Brien’s company Communicorp controls, and/or has substantial interests in, 

six independent radio services in Ireland and pursuant to these contracts, 

Communicorp informed the Authority of changes to the media interests which are 

required to be shown in the Clause 3.2 Statement of the contract for each radio 

service. 

Mr. O’Brien’s interests in Independent News and Media (“IN&M”) are relevant to 

the Authority in the context of its statutory obligation to consider “the desirability of 

allowing any person, or group of persons, to have control of, or substantial interests 

in, an undue amount of communications media” in an area.  In this regard, the 

Authority was obliged to consider the changes in Mr. O’Brien’s interests in IN&M to 

determine whether the changes amounted to “substantial interest” or “control” as 

those terms are defined in the Policy. (BAI Statement on the media interests of Mr. 

Denis O’Brien; available from http://www.bai.ie/blog/2012/07/26/bai-statement-on-

the-media-interests-of-mr-denis-obrien/) 

180. In that instance, the BAI determined that Mr O’Brien did not control IN&M.  Rather

he had a substantial interest in the Company, as that term is defined in the Policy.  In this 
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regard, the Authority was not obliged to review Mr O’Brien’s interests in the context of an 

‘undue amount of communications media’, which is another test in the Policy. 

181. The BAI Ownership and Control Policy therefore enables the BAI to examine

changes in holdings of media interests in accordance with the Broadcasting Act 2009 and is 

a useful tool in protecting the public interest in plurality of the media in the State.  

4.5 Relevant Criteria: (e) Proposed Commitments 

182. As part of RC in the CA, it should be assessed whether the undertakings are prepared

to offer any commitments in relation to the manner in which the media merger may be put 

into effect with a view of ameliorating any effects of the merger on media plurality, and 

whether such commitments are sufficient and adequate to address the identified risks or 

concerns. The Minister for Communications may incorporate these commitments in his or 

her determination pursuant to section 28D(5) or section 28E(10). 

Views of the AP 

183. The AP notes that INM does not consider any commitments to be necessary in the

context of the Proposed Transaction (JN: 55; INM: BAI: 17). However, the Parties gave, in 

the JN and elsewhere, a number of policy indications which are relevant to any discussion 

of the post-acquisition situation – see, in particular, Appendix: Part 1.  

4.6 Relevant Criteria: (f) Imposition of Conditions 

General Remarks 

184. There was almost no discussion by stakeholders or other interested parties of

the possibility of an approval of the proposed merger subject to conditions, or what such 

conditions might involve. Equally, although there were few challenges to the depiction of 

the hostile economic environment for newspapers in general and local newspapers in 

particular (with the exception of INM’s references to its balance sheet and to its digital 

investments), few of the submissions which opposed the proposed merger had concrete 

suggestions about how to deal with the multifaceted threats to the current level of media 

plurality, . The NUJ maintained to the JOC that 

these difficulties were over-emphasised or were capable of solutions other than a solution 

involving its acquisition by INM, and one of the academic contributions to the JOC 

suggested that public money might help resolve the problems. Most of the submissions 
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approached the issue on binary terms: the acquisition was simply deemed either approvable 

or not approvable only on the basis in terms of the views expressed by the parties, and in 

the Share Purchase Agreement dated 2 September 2016 (JN: 11, and JN, Annex 1). Neither 

of the Parties expressed an indication of willingness to accept conditions. Only the NUJ 

and one of the academic submissions addressed the issue of possible conditionality, the 

former to a relatively limited extent, the latter more extensively. 

Views of the AP 

185. The appropriateness of an approval of the proposed Transaction subject to

conditionality can best be addressed by attempting to assess the likely consequences of the 

options concerned, based on the evidence submitted to the Department, AP, the CCPC, the 

JOC, and the BAI.  

186. The consequences for the plurality of the media in the State of intervening to prevent

the media merger can be summarised as: 

187. The consequences for the plurality of the media in the State of approving the merger

subject to appropriate conditionality can be summarised as: improved sustainability of the 

CMNL titles as a result of rationalisation of non-editorial functions of the titles concerned; 

the maintenance (subject to such conditions as may be attached to the approval) of the 

plurality and diversity of  content embodied in the CMNL titles, and in the local presence, 

of the CMNL titles; the improvement of the editorial content of these titles and of their 

associated websites and digital content as a result of projected investment. There may also 
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be a heightened risk of a diminution of plurality of ownership; a less substantial risk of a 

diminution of diversity of content as a result of consolidation. 

188. The AP’s deliberations were conditioned by the view that the choice involved is not 

binary, but involves balancing the risks to plurality of non-intervention against the risks of 

intervention subject to appropriate conditions, in the context of the overall objectives of the 

Act.  

Section 5: Conclusions 

189. On balance, and on the evidence available to it, the AP is of the opinion that there is a 

greater risk to plurality and diversity, of content and of title, from an intervention to 

prevent this proposed media merger, than is represented by the threat to media plurality 

should it be approved, provided that such reasonable and enforceable commitments and 

conditions as the BAI recommends and the Minister considers essential for risk 

management purposes are accepted by the Parties concerned.  

190. The AP therefore recommends that the BAI should take up the opportunity offered to 

it pursuant to Section 28(E)(8) CA to enter into discussions with the Parties with a view to 

defining the measures which would mitigate the identified risks resulting from the merger 

on plurality of the media and that these measures should be recommended to form an 

integral part of the determination of the Minister. The AP is of the view that those 

measures should relate to the following four areas: economic safeguards (to ensure 

continuation of the titles and new investments); safeguards in relation to staff and operating 

policies; safeguards in relation to editorial policies (to ensure editorial independence and 

autonomy); safeguards in relation to local identity and local news sourcing policies. In the 

following paragraphs, the AP offers some more detail on what it considers essential 

conditions; it also refers to the Appendix to this Opinion as a further source of information 

and ideas. 

191. The AP’s view is that approval of the proposed acquisition should be conditional on 

the agreement of the Purchaser to maintain the CMNL titles in their present locations, and 

with editorial staffing levels no lower than exist at present, for a reasonable period of time 

to be determined by the Minister. An additional period should be determined within which 

the Purchaser is under a duty to offer any of the CMNL titles that might be threatened with 

closure in the future, to candidate purchasers at a reasonable price.  
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192. The AP considers it of key importance that the local identity and local sourcing

policies of the CMNL titles are maintained in the future. Despite the safeguards offered by 

the Parties in this respect, everyone involved should be aware of the risk that changes in 

management and other relevant structures may result in increased content sharing, and 

therefore a diminution of content diversity, across the relevant platforms. The AP therefore 

advises that steps should be taken to ensure – by the imposition of an appropriate condition 

– that there is no management or board cross-over between the merged assets and other

relevant assets, particularly radio assets of Mr Denis O’Brien. It also considers that the 

editorial/management superstructure adopted by INM, apparently for its national titles, 

including a managing editor and an editor in chief, would be unsuitable for either INM 

regional titles or CMNL titles. 

193. The AP recommends that the guarantees in terms of editorial independence and in

respect to staff policies given by the CEO of INM, Mr. Robert Pitt, at the meeting of the 

Joint Oireachtas Committee, should be made a condition of approval of the proposed 

acquisition.  

194. The AP’s view is that the guarantee of editorial independence should be made an

integral component of the contracts of the editors of all current CMNL titles, and of the 

contracts of any editors to be appointed to CMNL titles in the future, and that adherence to 

the Code of Practice of the Press Council should be made an integral component of the 

employment contracts of all journalistic employees of the CMNL titles.  

195. The AP also wishes to express concerns with regard to the lack of information on

important aspects of the acquisition, and therefore advises the BAI to seek such 

information in the course of its analysis. 

The same applies to the membership of the Board of Independent News and 

Media Holdings (Ireland) Ltd., and the relationship between the boards of the two 

companies identified above. 

196. The view of the AP is that, regardless of the outcome of this examination, no further

acquisitions of regional titles by INM should be considered in the absence of definitive up-

to-date information about the market shares of all titles in the sector, and in light of the risk 

of creating a precedent for a further reduction of plurality of ownership in the regional 

newspaper market. 
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197.

the AP advises the BAI to 

look more closely into the precise figures for INM regional titles. If the proportion is along 

the lines of INM titles generally, this may give better insight into the local sourcing 

policies of INM regional titles and the risk that may ensue for CMNL titles were those 

policies to be extended to CMNL titles. 

198. Finally, in light of the increasing convergence of, and ownership and control links

between, different media platforms (print, television, radio, internet), the AP notes a 

growing need for the development and use of indicators able to assess an undertaking’s 

influence on public opinion across platforms. It therefore recommends the BAI to consider 

the development of such cross-media (consumption) metrics as part of its fourth Strategic 

Objective in the area of promoting diversity and plurality (i.e. ‘Foster a media landscape 

that is representative of, and accessible to, the diversity of Irish society’, and more 

specifically “continue to articulate an informed policy position on Media Plurality in 

Ireland that is supported by relevant research, and provide advices to the Minister as 

required”) as set out in its recently launched Strategy Statement 2017-2019.  

John Horgan Marie McGonagle Peggy Valcke 

9 March 2017 
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APPENDIX 

Introduction 
In the concluding section of its Opinion, the AP recommends that the BAI should consider 

the attachment of conditions to the approval of the media merger, in order to overcome or 

mitigate a number of identified risks in relation to various aspects of media plurality.  

The GMM:2015 gives examples of possible commitments or conditions, including the 

divestment or sale of specified assets, and agreement of financial restrictions, but also 

safeguards to ensure editorial freedom and protection of the unique editorial ethos of a 

particular product of service. The (non-exhaustive) list is, in other words, sufficiently broad 

to capture the various concerns as identified by the AP that may arise in the context of the 

proposed merger. 

To offer guidance on formulating concrete conditions tailored to the Proposed Transaction, 

the AP has, in Part 1 of this Appendix, made a compilation of ‘safeguards’ – structuring them 

under four headings – that Parties referred to in their JN and their submissions to the BAI, 

without however offering strong guarantees that these safeguards will materialize and/or be 

maintained in the future. Part 2 contains commitments / conditions that have been suggested 

by the academic T. Felle in his submission to the BAI (besides other recommendations 

directed at the BAI, RTE and the Minister). Finally, in Part 3, the AP lists a few examples of 

commitments that were accepted in media merger cases by the Belgian Competition 

Authority on the basis of the application of the general merger rules in the Belgian Code of 

Economic Law (demonstrating that remedies in relation to title identity, employment security 

or editorial independence have been considered adequate even in the context of general 

merger control; a fortiori, such remedies can be particularly suited in the context of specific 

media merger regimes where media pluralism concerns are primordial). 

Part 1: Measures and Policies Proclaimed by the Parties to Secure Media Plurality 

Economic Safeguards (
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Safeguards In Relation To Staff and Operating Policies 

 The CEO of INM, Mr. Robert Pitt, has given an assurance that “we are guaranteeing all the

rights of all the employees who are coming in. We will stand over the conditions they

currently have” (JOC).
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Safeguards in relation to editorial policies (editorial independence/autonomy) 
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Safeguards In Relation To Local Identity and Local News Sourcing Policies 
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Part 2: Recommendations for commitments/conditions by T. Felle 

 INM commit to the continued publication of all paid-for newspapers in the CMNL group, 

which are important local institutions. 

 INM commit to keep separate editors for each title for a period of years, so as to safeguard a 

diversity of views. 

 INM commit to keep editorial staff (reporters) in each title in place for a period of years (with 

some sensible flexibility for restructuring allowable, for example, in the areas of digital 

redeployment, or the use of shared content). 

 INM agree to fund the appointment of an external, independent expert to act as an 

‘ombudsman’ or referee in the case of allegations against INM for editorial bias. 

 In order to protect the public interest, the BAI should consider whether limitation on the type 

of news content that the Newstalk news service is allowed to provide to radio stations in the 

franchise area need to be put in place. This might include, for example, the provision of 

‘sound byte’ actuality and factual news bulletins but not commentary or other programming. 

Part 3: Illustrations from Belgian Decision Practice  

On the occasion of the merger between Flanders’ second and third largest newspaper groups 

(Corelio and Concentra), as a result of which ‘Mediahuis’ became the leading newspaper 

publisher in Flanders, the Belgian Competition Authority accepted the following 

commitments offered by the Parties in its Decision BMA-2013-C/C-03 of 25 October 2013 

(MEDE – C/C – 13/0020): 

 

The Notifying Parties undertake – during a period of 5 years – to maintain all 

newspaper titles [in casu De Standaard, Het Nieuwsblad, De Gazet van Antwerpen en 

Het Belang van Limburg] and commit to ensure that all newspaper titles will have a 

sufficient body of editorial staff and / or correspondents, and that editorial decisions 

will be taken by each newspaper’s title own editorial board, which will consist of at 

least the following full-time positions that are specifically assigned to the respective 

title: 
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- editor-in-chief;

- commentator;

- news editor;

- political or regional editor; and

- head of design.

Furthermore, the Notifying Parties undertake – again during a period of 5 years – to

ensure readers and advertisers a sufficiently wide distribution of the regional

newspaper “Gazet van Antwerpen” in the province of Antwerp, notably through a

sufficiently developed local and regional news coverage. [own translation]

On the occasion of the acquisition of weekly magazines Humo, Story, Teve-blad, and Vitaya 

by De Persgroep Publishing (second largest newspaper group in Flanders and leading 

magazine publisher), the Belgian Competition Authority accepted the following 

commitments offered by the Parties in its Decision BMA-2015-C/C-24 of 4 August 2015 

(MEDE–C/C–15/0017): 

De Persgroep undertakes that “Humo”, “Story” and “TeVe-Blad”, for the duration 

of three years (and insofar as they remain the property of De Persgroep or an 

affiliated undertaking), will not be transformed into a “sister magazine” (i.e. a 

magazine that is substantially identical in content to another journal, but just has a 

different title and a different cover page), and 

more specifically: 

i. commits with regard to “TeVe-Blad” that:

- it will keep its pocket format;

- the 15 pages preceding the TV section will not be extended and that the TV section

will only be followed by puzzles, a horoscope, comics, the colophon and publicity;

ii. commits with regard to “Story” that 20% of the editorial content will differ from

the editors content of “Dag Allemaal”. Editorial content is defined as the content of a

magazine with the exception of TV programme listings, advertising and puzzles.

De Persgroep undertakes that the attention that is given in the editorial content pages

in “Story” and “TeVe-Blad” to the broadcast channels of Medialaan (= broadcast

group 50% owned by De Persgroup) is not disproportionate to the attention given to

other broadcast channels.

In case De Persgroep would have the intention to terminate the publication of a title,

it has to offer that title for sale to interested buyers at reasonable terms.

On the occasion of the acquisition of the Dutch-language financial newspaper ‘De Tijd’ by 

De Persgroep Publishing (at that time the largest newspaper group in Flanders) and Rossel 

(the largest newspaper publisher in Wallonia and Brussels), the Belgian Competition 

Authority accepted the following commitments offered by the Parties in its Decision BMA-

2005-C/C-47 of 26 September 2005 (MEDE-C/C-05/0029):  

[During a  period of five years] the notifying parties will not make any joint retail 

offers of ‘De Tijd’, on the one hand, and any other newspaper published by De 

Persgroep and Rossel, on the other hand. 
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Introduction 

On 16th January 2017, the Broadcasting Authority of Ireland (“BAI”) was requested by the Department of

Communications, Climate Action and Environment (“the Department”) to perform a full media merger 

examination under the Competition Acts 2002-2014 (“the Act”) in respect of the proposed acquisition of 
CMNL by INM1.  The request was accompanied by copies of the material submitted by the merging parties 
to the Department and a copy of the Phase One Examination Review Report (“Phase One Report”) 

prepared by the Department.  

In accordance with the provisions of Section 28E(4) of the 2014 Act the BAI is required to make a report 
(“The BAI Report”) to the Minister with a recommendation on whether the proposed merger should be put 

into effect, with or without conditions, or whether the proposed media merger should not be put into effect 
by the Minister.   

Section 28E(6) states that in order to make a report the BAI shall form a view as to whether the result of 
the media merger is likely to be contrary to the public interest in protecting plurality of the media in the 
State. The BAI Report and its recommendations present the views of the Authority on the proposed 
acquisition in the context of the statutory framework.  

These views are set out hereunder and are structured as follows: 

 Section 1 The Statutory Framework
 Section 2 The Role of the BAI in this media merger examination
 Section 3 Context
 Section 4 Assessment of the proposed media merger
 Section 5 Conclusion and Recommendations

A report entitled “The plurality implications of the proposed merger of INM plc/Celtic Newspapers Ltd” 

(“The Communications Chambers Report”) was commissioned by the BAI to inform its deliberations on 

this matter.  This is attached as an Appendix to this document. 

1 A wholly owned subsidiary of INM plc 
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Section 1 The Statutory Framework 

The Act updated the statutory framework around mergers and acquisitions of media businesses.  A new 
public value test was introduced, to be applied when a media merger is proposed.  This public value test 
recognises the importance of media plurality in an open and democratic society.  To that end, the Minister 
now has a statutory function to decide on whether a proposed media merger will be contrary to the public 
interest in protecting the plurality of media in the State.   

The Act contains a number of definitions which are relevant to this report. Notably, 
“plurality of the media” is defined as including diversity of ownership and diversity of content.  In addition, 
the Act sets out a number of tests to be applied under what are termed the “relevant criteria”.  These 

criteria set out the context for examining the likely effect of a merger on plurality of the media in the State. 

The Relevant Criteria are defined in the Act as follows:  

a) the likely effect of the media merger on plurality of the media in the State;
b) the undesirability of allowing any one undertaking to hold significant interests within a sector or

across different sectors of media business in the State;
c) the consequences for the promotion of plurality of the media in the State of intervening to prevent

the media merger or attaching conditions to the approval of the media merger;
d) if appropriate, the adequacy of the following to protect the public interest in plurality of the media

in the State:
(i) the scale and reach of RTÉ and TG4;
(ii) Part 6 of the Act of 2009;
(iii) the ownership and control policy of the Broadcasting Authority of Ireland for the time

being in force;

Section 28L of the Act provides that the Minister may make guidelines on the general applicability of the 
Relevant Criteria to Media Mergers.  The relevant guidelines for this transaction are the Guidelines on 
Media Mergers issued by the Department in May 2015 (“the Guidelines”).  The Department also published

a Media Merger Notification Form which provides the framework for submitting the required information 
to the Department.  

Where media businesses (“undertakings”) propose to merge, firstly the Competition and Consumer 
Protection Commission (“the Commission”) or the European Commission makes an initial determination 

on competition grounds.  Subsequently, if approved from a competition perspective, the undertakings 
make an application to the Minister, who then must apply the relevant criteria outlined in the Act and the 
Guidelines to assess whether, in his opinion, the media merger is likely to be contrary to the public interest 
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in protecting plurality of the media in the State.  After 30 working days the Minister makes a determination 
to:  

 Approve the merger
 Approve the merger with conditions or
 Request the BAI to carry out an examination under section 28E of the Act (a full media merger

examination)

In the event the BAI is requested to carry out a full media merger examination there is an 80 working day 
timeframe in which the Authority must issue a report to the Minister.  This report must make a 
recommendation to the Minister and provide the BAI’s view on the likely effect of the media merger on 
plurality of the media in the State.   

The Minister then has a further 20 working days to make a final determination that the media merger may 
be put into effect; be put into effect with conditions or may not be put into effect.   
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Section 2 The Role of the BAI in this media merger examination 

As outlined above, when asked to perform a full media merger examination the BAI is required to perform 
a more detailed investigation into the proposed media merger in order to come to a view on the likely 
effect on plurality of the media in the State.  In coming to its view the BAI has regard to: 

a) The relevant criteria;
b) The Department Guidelines on Media Mergers;
c) Submissions provided by the public and the Joint Oireachtas Committee on Communications,

Climate Action and Environment (“the JOC”);

d) Submissions provided by the undertakings to the Minister during his initial examination and to the
BAI itself;

e) The determination of the CPCC;
f) The opinion of the Advisory Panel;
g) Relevant reports published by the Minister and the BAI under section 28M; and
h) Responses of the undertakings to a draft version of The BAI Report and recommendation

provided to them pursuant to section 28E(9).

On 10th November 2016, the Commission cleared the proposed acquisition on competition grounds.  As 
CMNL and INM are media businesses, the undertakings subsequently applied to the Minister to make a 
determination on media plurality grounds.  On 6th January 2017, the Minister formally requested the BAI 
to carry out a full media merger examination under Section 28E of the Act. 

As per the terms of the Act, the BAI published the Minister’s request on www.bai.ie and simultaneously 
called for public submissions on the proposed media merger.  In addition, the BAI invited a submission 
from the JOC and, at their request, provided a briefing to the Members of the Committee on 31st January 
2017.  The JOC subsequently held a public session on 7th February, attended by the undertakings, invited 
expert witnesses and relevant stakeholders. The BAI received 41 submissions from the public, including 
the undertakings, and a submission from the JOC by 14th February.   

The Act also provides that the Minister may appoint an Advisory Panel (“AP”) to provide a reasoned

opinion (“The AP Opinion”) to the BAI on the application of the relevant criteria to the media merger in 
question.  In this case the Minister appointed a panel comprising Professor John Horgan, former Press 
Ombudsman; Ms Marie McGonagle, former NUIG lecturer on media law; and Professor Peggy Valcke, 
HU Leuven research professor in media law.  The BAI provided the AP with copies of all the submissions 
received from the public and the submission received from the JOC. The BAI received the AP Opinion on 
9th March.     
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The BAI appointed UK-based independent consultants, Communications Chambers, to prepare a report 
(“the Communications Chambers Report”) under the relevant criteria and taking on board all the 
documentation listed in (a) to (g) in Section 2 above.  The Communications Chambers Report is attached 
as an Appendix to this Report. It comprises an overview of the merging parties; a market analysis of the 
wider media context in Ireland; a contextual chapter on the test to be applied and an assessment of the 
merger against the Guidelines. The Communications Chambers Report concludes with a Section 
outlining the author’s views on whether the acquisition should be permitted under the plurality test in the 
Act.  

Communications Chambers were the consultants appointed to support the BAI’s report on The Ownership 
and Control of Media Businesses in Ireland 2012-2014 which was published in 2016 in accordance with 
Section 28 M of the Act 2. Other research published by the BAI in the context of Section 28M are the 
annual Reuters Digital News Reports in conjunction with FuJo in Dublin City University. The Reuters 
Digital News research project covers over 30 countries and tracks the rapidly evolving media environment 
with a particular focus on news consumption.  The FuJo reports provides more detailed information on 
the situation in Ireland and they have filled a significant gap in the data set for this country. 

The BAI notes the AP’s recommendation that further research on cross media consumption is required 
and its request for the BAI to consider this in the context of the implementation of its Strategic Plan 2017-
2019.  The BAI is committed to further developing its research activities in this area and will take on board 
the AP Opinion in this regard.    

The Authority met on 16th March, 23rd March and 27th April to consider all the relevant material and 
formulate The BAI Report.  A draft version of the BAI Report was provided to the undertakings as required 
by Section 28E of the Act on 27th March 2017.  A response was received from the undertakings on 10th 
April 2017 and this was considered by the Authority in the context of making final decisions on the content 
of The BAI Report. 

2 http://www.dccae.gov.ie/communications/en-ie/Pages/Publication/Report-On-Ownership-and-Control-
Of-Media-Businesses-In-Ireland-2012-2014.aspx  
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Section 3 Context 
 
The BAI recognises the range of complex challenges facing the traditional media sectors in Ireland 
including local/regional newspapers.  This is reflected in the priority attached to Enhancing Innovation 
and Sectoral Sustainability the BAI’s Statement of Strategy 2017-2019 published in February 2017.  This 
reality was also reflected in many of the submissions received in the context of this examination process. 
The Communications Chambers Report, particularly Section 4, provides an overview of this situation with 
a specific focus on this proposed transaction.  In summary, circulation numbers and advertising income 
for newspapers continue to fall as audiences move online.   
 
The BAI notes that the Act and the Guidelines require the BAI to assess if the proposed merger will result 
in a person or undertaking holding an undesirable level of significant interests within a media sector or 
sectors in the context of the need to ensure plurality of the media in the State.  In making this assessment 
the BAI is required to evaluate the impact of the proposed change in the context of the specific 
circumstances that pertain before and after the proposed merger.  In addition, the BAI must be conscious 
of the consequences for the promotion of plurality of the media of intervening to prevent the media merger 
or proposing that conditions be attached to any recommendation for approval of the merger.   
 
The BAI notes that the statutory structure provides that the determination of what would constitute an 
excessive level of significant interests is primarily a qualitative decision which relies on a range of 
quantitative and qualitative data.  This data includes information on the shareholding interests of the 
parties involved and the relative influence of the relevant media outlets as measured by market share, 
readership etc.  The relevant data for the transaction under consideration is set out in the Communications 
Chambers Report, particularly Section 3. As highlighted in the AP Opinion, the data set in relation to 
traditional and indeed online consumption of local/regional newspapers is not as robust as the data on 
national titles.   While the BAI agrees that more robust data would be desirable, it is satisfied that the 
available data is sufficient for the consideration of this proposed transaction.  
 
The BAI also notes that the statutory framework does not seek to ensure no absolute reduction in plurality, 
rather it seeks to prevent a qualitative threshold that would likely constitute an adverse impact on plurality 
being crossed.  The assessment of this qualitative threshold is shaped by the relevant criteria in the Act.  
These relevant criteria need to be addressed individually but also taken collectively in reaching a 
conclusion.   The BAI’s analysis in Section 4 below deals with the proposal under each of these headings 

separately while the Conclusion and Recommendations in Section 5 present an overall view.  
 
The BAI notes that the proposed merger relates to the purchase of 7 regional titles by INM, 2 of which 
are free sheets.  This will increase the overall number of regional titles held by INM.  However, the entity 
does not currently own any regional papers in the relevant geographical areas where the titles to be 
acquired operate.  The BAI also notes that Denis O’Brien holds a significant interest both in INM and in 
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Communicorp Group Limited, the latter of which operates local and national radio stations. None of the 
local/regional radio services relevant in the assessment of this transaction operate in the areas where the 
CMNL titles are focused.    

The statutory framework set out in the Act highlights market share as an important indicator of media 
pluralism.  The more sectors in which an undertaking has a significant interest, the lower the threshold 
for it to be considered to have an adverse effect on plurality.  The Guidelines indicate the cross-media 
sectors for consideration are television, radio, print media, Internet and other media interests. 
Additionally, the Guidelines state that market share may be further examined in relation to geographical 
areas, among others.  In this proposal, the sector concerned is print media, and more specifically 
regional/local print media.   

The BAI notes that INM national newspapers, and the national radio services owned/controlled by 
Communicorp Group Limited, relevant in the assessment of this transaction serve the local areas in 
question.  The extent to which the assessment of this proposal should differentiate between local/regional 
news/current affairs/opinion/cultural content and national news/current affairs/opinion/cultural content 
was the focus for some debate and attention in the submissions received and the Communications 
Chambers Report.  The BAI recognises that local and national news agendas are separate, although 
complementary and somewhat overlapping.  It therefore takes the view that they can and should, in the 
first instance, be treated as separate domains in the context of this assessment.  This is not to say that 
the national dimension is not relevant, rather it is a secondary consideration.  

Finally, the BAI notes that a range of issues were raised in the submissions which are out of scope for 
this assessment process.  Many of these are referenced in the Communications Chambers Report.   
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Section 4 Assessment of the proposed media merger 

As outlined earlier, the Minister issued Guidelines in May 2015 on the general applicability of the Relevant 
Criteria to Media Mergers.  These provided the framework for the Phase One assessment of this proposed 
transaction and subsequent Report.  They also provide the framework and structure for The BAI Report 
as follows:-  

4.1 Ownership and Control 

4.2 Market Share  

4.3 Governance and Editorial Management 

4.4 Content  

4.5 Financial  

4.6 Scale and Reach of RTE and TG4 

4.7 Part 6 of the 2009 Act and the Ownership and Control Policy of the BAI 

4.1 Ownership and Control 

The proposed transaction will ultimately give INM 100% ownership of the seven regional CMNL titles. 
Therefore, post the transaction, INM will have increased the number of local/regional titles in which it has 
a significant interest.  Equally the relevant shareholders in INM will have increased significant interests in 
these 7 regional titles resulting in a reduction in the plurality of ownership and control post the transaction. 

The question for consideration is whether this reduction in plurality of ownership is such that it will result 
in an undertaking holding an undesirable level of significant interests within a media sector or sectors in 
the State.   

The relevant entities here are INM plc and its largest shareholder Mr Denis O’Brien.  Mr O’Brien also 

holds significant interests in several radio services as set out in Section 3 of the Communications 
Chambers Report.  It is noteworthy that neither INM nor Mr. O’Brien has existing local/regional media 

interests in the areas covered by the CMNL titles. The only crossover is in relation to national media 
outlets.  These are relevant factors in determining whether this consolidation of ownership  and control 
will materially reduce plurality.  This is  considered further under the other criteria below.  
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4.2 Market Share 

As outlined earlier, neither INM nor its shareholders currently hold a significant interest in local/regional 
news outlets in the areas covered by the CMNL titles.  Therefore, there will be no change in market share 
post the transaction in relation to local/regional newspapers or other relevant local media outlets in the 
areas covered by CMNL titles.  

The BAI notes that INM and its shareholders are involved in national media outlets in the relevant areas. 
However, the BAI believes that the national and local news/current affairs and cultural content should 
primarily be treated separately.   

In addition, consumption data in Sections 4 and 6 of the Communications Chambers Report demonstrates 
that the increase in INM’s national market share post the transaction would not be significant. 

4.3 Governance and Editorial Management 

The BAI notes that the parties to the transaction have detailed the management and editorial structure 
that will be implemented for the CMNL titles post the transaction.  This will constitute a new regional 
newspaper division in INM with a dedicated Managing Director.  Separate dedicated editors and editorial 
staff will be retained for each of the CMNL titles.  Each editor within this new division will be responsible 
for all editorial decisions with the divisional Managing Director having oversight of commercial matters 
only.  The BAI acknowledges the potential impact of commercial decisions on editorial resources but 
equally notes the commitments made by Mr. Robert Pitt at the JOC hearing on 7th February in relation to 
the terms and conditions of employment of CMNL staff post the merger3.     

The BAI noted that there was a lack of clarity about what staff are covered by the term “editorial staff” in 

the initial submissions from the undertakings. The Authority believes that this should be addressed to 
ensure that adequate resources remain in place post the transaction for a reasonable period.  In addition, 
further clarity was required in relation to what exactly is meant by “produce content to serve their local 

areas” especially given the suggestion at the JOC hearing that some editorial premises may be sold.  The 
BAI noted the recommendation in the AP Opinion that conditions should be set in relation to locally based 
editorial staff.   The BAI endorses this recommendation and therefore has set out relevant conditions in 

3 Mr Robert Pitt: “On the terms and conditions, we are guaranteeing all the rights of all the employees who are 
coming in. We will stand over the conditions they currently have. On certain issues, we have improved the conditions 
of employees in Independent News and Media. There was a pay rise for employees last year, we have invested in 
training and we have the only Press Association accredited graduate programme for journalists. We have put an 
investment fund into university for people as well. I think we can be quite proud of that.” JOC Official Meeting Report
7th February 2017 
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Section 5 which have been informed by clarity provided by the undertakings 10th April response to the 
draft version of The BAI Report circulated on 27th March. 

The BAI notes that the submission and the Independent News and Media Editorial Code of Conduct 
(January 2016) commits INM to adhere to the Press Ombudsman/Press Council Code of Practice.   The 
BAI also notes that the AP Opinion made particular reference to the importance of adherence to the Press 
Council Code of Practice and to the commitments made by Mr Pitt in relation to ensuring editorial 
independence post the transaction.  The BAI shares this view.  

Taking all the above into consideration the BAI believes that any issues of concern arising in relation to 
Governance and Editorial Management can be satisfactorily addressed if the conditions set out in Section 
5 are included in any approval.  

4.4 Content 

The main question here is whether diversity of news/current affairs/opinion/cultural content will be 
diminished post the transaction.  The Guidelines highlight the importance of internal and external plurality 
when considering the proposals under this heading.  Some potential concerns in relation to internal 
plurality have been addressed under Governance and Editorial Management above. The BAI notes the 
concerns raised in a range of submissions about the balance between freelance and staff journalists and 
recognises the legitimacy of this from the perspective of employment rights.  The impact on plurality is 
less clear especially given the commitments from INM for current terms and conditions in relation to CMNL 
staff to be honoured.  

The primary focus in this assessment on local rather than national content reduces the causes for concern 
in relation to external plurality.  The BAI notes the commitments from Mr Robert Pitt to the JOC that the 
local character and local relevance of the content will be maintained post the transaction4. Diversity of 
locally sourced content in the relevant areas should not be unduly impacted by the proposed merger 

4 Mr Robert Pitt: “Among our regional newspapers, the editor of a paper in Kerry reports on very different 
matters and with a very different tone from the editor of a paper in Wexford might do because they are completely 
different parts of the country with different priorities, and different issues are important to them. Unemployment, for 
example, could be very different in one area from another area. Infrastructure investment is another example. We 
can quite safely say that there is already huge diversity within INM and that the newspapers have the freedom to 
protect that and to maintain their individual voices. We guarantee that with the transaction to acquire the newspapers 
of Celtic Media those newspapers will remain independent. What will happen is that they will achieve the financial 
security to ensure they can, without fear or favour, write and talk about the things that are important. I made the point 
in my presentation that a strong media is very important. That strong media, however, has to be commercially viable. 
That is very important.” ibid 
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given the nature of the titles involved and the environment in which they operate.  Section 6, in particular, 
of the Communications Chambers Report addresses this issue.  In this context, more detailed content 
analysis in relation to the relevant titles is not considered necessary on this occasion.  

Taking all of the above into consideration, the BAI believes that potential concerns arising in relation to 
this criterion have been satisfactorily addressed.  

4.5 Financial 

Given the size and nature of the transaction, there is no obvious threat to the sustainability of the post-
merger entity.   Indeed, the merger may in the medium-term help secure the future of the CMNL titles 
some of which face more immediate financial challenges than others.  The BAI notes that the future of all 
the CMNL titles is not guaranteed and recognises the potential reduction in plurality that the closure of 
any title would present. The positive consequences for plurality of the media in the State of the 
transaction, in the context of improved sustainability for the CMNL titles, was also acknowledged in the 
AP Opinion. 

The BAI notes the recommendation in the AP Opinion that INM should be required to offer a title/s for 
sale at a reasonable price should closure be considered within a reasonable period post the transaction. 
The AP Opinion did not define a reasonable period or how a reasonable price would be established.  The 
BAI supports an amended version of this condition i.e. for sale on the open market if closure is considered 
within three years.   

4.6 Scale and Reach of RTE and TG4 

As these outlets provide limited local news/current affairs/opinion/cultural content in the relevant areas, 
their potential contribution to plurality is limited in the context of this assessment.  It is also noteworthy 
that the only Gaeltacht area relevant for this assessment is Ráth Chairn in County Meath.   

4.7 Part 6 of the 2009 Act and the Ownership and Control Policy of the BAI. 

The proposed transaction will require approval by the BAI under these criteria in the context of the 
Communicorp radio services. There is no relevant information to consider here as this process will only 
commence if this transaction is approved by the Minister. 
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Section 5. Conclusion and Recommendations 
 
Having considered all of the relevant material, it is the view of the BAI that the proposed transaction 
should be permitted subject to the conditions that are outlined beneath.  In coming to its view the BAI had 
regard to: 
 

a) The relevant criteria; 
b) The Department Guidelines on Media Mergers; 
c) Submissions provided by the public and the Joint Oireachtas Committee on Communications, 

Climate Action and Environment (“the JOC”); 
d) Submissions provided by the undertakings to the Minister during his initial examination and to the 

BAI itself; 
e) The determination of the CPCC; 
f) The opinion of the Advisory Panel; 
g) Relevant reports published by the Minister and the BAI under section 28M; and 
h) Responses of the undertakings to the draft report and recommendation provided to them 

pursuant to section 28E(9). 

 
As detailed in the analysis presented in Section 4 above, key elements in this decision included the 
following:  
 

 While the proposed transaction will reduce diversity of ownership and control of media 
businesses in the State, the impact of this is not significant in the context of the relevant media 
sectors impacted and their relative market shares.  
 

 The impact of the transaction on diversity of content in respect of news/current affairs and cultural 
interests is limited, in particular given the commitments provided by INM on future Governance 
and Editorial Management.  
 

 The proposed transaction should enhance the financial viability of the CMNL titles in the medium 
term given the challenging operating environment for traditional media players in Ireland 
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The BAI recommends that the following three conditions should be attached to any approval of the 
proposed transaction -  

1. INM shall implement the governance structure proposed in the submissions which comprises
the following key components (i) CMNL Editors appoint CMNL Journalists who produce content
and report to the 5 separate CMNL Editors , (ii) the number of such journalists should be
maintained at 24 and spread across the Paid-For CMNL Titles, (iii) CMNL Editors decide on the
content to be included in CMNL Paid-For Titles and report to a Managing Director with dedicated
responsibility for such CMNL Paid-For Titles to the limited extent necessary for commercial
purposes (for example, reporting on circulation and advertising revenue trends), and (iv) a
Managing Director is responsible for CMNL Paid-For Titles and is not responsible for any other
INM titles.

2. The commitments given by Mr Pitt in relation to the terms and conditions of existing CMNL staff
are confirmed to those staff.5

3. In the event that INM decides to close any of the paid-for CMNL titles within three years post the
transaction, the relevant title/s will be offered for sale on the open market.

5 Mr Robert Pitt: “On the terms and conditions, we are guaranteeing all the rights of all the employees who are 
coming in. We will stand over the conditions they currently have. On certain issues, we have improved the conditions 
of employees in Independent News and Media. There was a pay rise for employees last year, we have invested in 
training and we have the only Press Association accredited graduate programme for journalists. We have put an 
investment fund into university for people as well. I think we can be quite proud of that.” JOC Official Meeting Report
7th February 2017 
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APPENDIX ONE 

“The plurality implications of the proposed merger of INM plc/Celtic Newspapers Ltd” 
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1.  Executive Summary 

This report provides a plurality review of the proposed acquisition 

of CMNL Limited (Celtic Media) by Independent News and Media 

Holdings (Ireland) Ltd (INM).  

Statutory Context 

When notified of a media merger, the Minister Communications, 

Climate Action and Environment may request the Broadcasting 

Authority of Ireland (BAI) to provide a report assessing whether the 

merger is likely to be contrary to the public interest in protecting 

media plurality in the State. This paper provides such an assessment 

of the proposed INM/CMNL merger. The paper follows the 

framework for assessment set out by the Competition Act 2002 and 

the associated media merger guidelines. 

The merger has already been cleared on competition grounds by 

the CCPC. 

The merging parties 

INM is an Irish media company focussed on newspapers and online 

businesses. It publishes five national newspapers, including the 

Independent and the Herald, as well as 13 regional titles including 

the Kerryman and the Wexford People. 

INM’s national daily and Sunday titles have circulations of 201,000 

and 362,000 respectively, or shares of 45% and 57% of each market, 

making INM the largest national newspaper player by some margin. 

INM’s regional titles have a total weekly circulation of . 

INM’s largest shareholder, with a 29.88% holding, is Denis O’Brien. 

Mr O’Brien also owns 100% of Communicorp, which has majority 

holdings in Today FM, Newstalk and three local radio stations. 

INM is financially healthy and has revenues of €321m.  

CMNL is a publisher of seven regional newspapers including the 

Anglo Celt and Meath Chronicle. These have a total weekly 

circulation of . CMNL is a private company owned by 

managers and certain employees. 

CMNL has revenues of €7m.  
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The geographic markets which CMNL serves do not overlap to any 

material extent with either INM’s local newspapers or 

Communicorp’s local radio stations. 

The market context 

In line with other markets, news consumption has been changing 

rapidly in Ireland. National newspapers have seen their circulations 

fall at 6% per year over the last five years and regional newspapers 

(for which there is less reliable data) have likely seen similar falls.  

TV news, after a period of decline, has seen consumption stabilise. 

Radio news appears to have been steady. In both these broadcast 

media, RTÉ is the leading news provider (particularly in TV, where it 

represents three-quarters of consumption). 

Online consumption of news consumption has been growing 

rapidly. Online INM is the largest player, albeit with a share (16% of 

computer news time) much lower than that it holds in newspapers. 

Consumers regard TV as their most important source for national 

news, though the internet is gaining fast. Radio is third and 

newspapers are fourth. Conversely, for local news, radio and 

newspapers are seen as most important. 

The test to be applied 

Neither the Act nor the guidelines create a bright line test – a given 

market share of a market which is not allowed, for example. Instead 

they provide a set of dimensions against which a judgement can be 

made. 

The test does not preclude any reduction in plurality, as is 

demonstrated by the several media mergers which have been 

allowed under the Act. Rather (per the guidelines) it seeks to 

prevent anyone holding “excessive significant interests” in media 

outlets to the detriment of free expression, civic discourse and a 

diversity of content. 

This sets up a need to consider the appropriate ‘domain’ for a given 

plurality assessment (analogous to the market in a competition 

assessment). Not all media outlets operate within the same domain 

for plurality. For instance, if the domain of national news providers 

were highly concentrated, it would provide little protection that 

local news was highly plural. Local news providers cover different 

topics, and would not contribute to civic discourse on national 

issues. 
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We believe the appropriate domain to consider in this transaction is 

local news, given that all the acquired titles are local newspapers. 

Further, each geographic area needs to be considered separately. A 

highly plural local media environment in one region has no bearing 

on the state of plurality in another region. 

Assessment of the merger 

Against the criteria set out for a plurality assessment, our views are 

as follows 

Ownership & control 

The transaction will give INM 100% ownership of the CMNL titles 

with the potential for absolute control. However, INM has no 

overlapping local outlets. Thus after the transaction, for each area 

in Ireland there would be the same diversity of ownership of local 

news providers as before. 

Market share 

In certain markets CNML’s share is high – 50-60% in Westmeath, for 

example. However, the combined entity would have no higher 

share in any market (or domain) and thus plurality concerns do not 

arise regarding local news. 

It is theoretically possible that INM might direct the CNML titles to 

start covering national news, with an editorial line identical to that 

of its national titles. Even if this scenario (which we regard as 

unlikely) came to pass, it would have minimal impact. The CNML 

titles provide less than a  increase in INM’s circulation, and a far 

smaller increase in share of overall Irish news consumption. 

Governance & editorial management 

The parties have committed that: 

While helpful, we recognise that these commitments cannot be 

relied upon in the long term. However the BAI might recommend to 

the Minister that he should seek guarantees that these governance 

commitments will persist for a reasonable time post merger. 

Content 

The CNML titles carry very little national or international news, 

consistent with our view that they operate in a different ‘domain’ 

from the national providers. 
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Financial 

Given INM’s financial health, the merger is unlikely to represent a 

financial risk to either party, though we note that there can be no 

guarantee for the long term survival of any local newspaper. 

 

 

 

. 

Scale & reach of RTÉ & TG4 and BAI policies 

These issues are not relevant to the transaction in question. 

Conclusion 

We conclude that the acquisition does not pose a threat to the 

plurality of media, and should therefore be allowed. We do not 

consider it would be necessary to impose conditions on the parties 

before permitting the acquisition. 

However, we note that this conclusion is tied to the specifics of this 

acquisition - in particular the fact that it involves only local assets 

with no geographic overlap with the existing local assets of the 

acquirer. 
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2.  Introduction 

This report provides a plurality review of the proposed acquisition 

of CMNL Limited (Celtic Media) by Independent News and Media 

Holdings (Ireland) Ltd (INM).  

Statutory Context 

The parties have notified the Minister for Communications, Climate 

Action and Environment of this media merger, and he in turn has 

requested the Broadcasting Authority of Ireland (BAI) to provide a 

report on the merger. 

Under the Competition Act 2002 (as amended)1, this report should 

provide a recommendation as to whether the merger should be 

permitted (with or without conditions), based on a view as to 

whether the merger is likely to be contrary to the public interest in 

protecting media plurality in the State. 

The BAI is to take into account (inter alia): 

• The ‘relevant criteria’ set out in the Act (see below) 

• The media merger guidelines2 

• Submissions received 

• The opinion of the advisory panel appointed by the Minister 

• Responses by the parties to a draft of the report 

The relevant criteria are as follows: 

a) the likely effect of the media merger on plurality of the 

media in the State; 

b) the undesirability of allowing any one undertaking to hold 

significant interests within a sector or across different 

sectors of media business in the State; 

c) the consequences for the promotion of plurality of the 

media in the State of intervening to prevent the media 

merger or attaching conditions to the approval of the media 

merger; 

d) if appropriate, the adequacy of the following to protect the 

public interest in plurality of the media in the State: 

(i) the scale and reach of RTÉ and TG4; 

(ii) Part 6 of the Act of 2009; 

(iii) the ownership and control policy of the [BAI] 

e) the proposed commitments that the undertakings are 

prepared to offer …; 

                                                           
1 Law Reform Commission, Competition Act 2002 Revised- Updated to 1 October 2015 
2 DCCAE, Finalised Guidelines on Media Mergers, 15 June 2015 
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f) the extent to which the public interest can be secured by 

the imposition of any conditions by the Minister 

In addition to these criteria, the merger guidelines set out several 

headings under which the Authority should consider a merger. In 

brief, these are: 

• Ownership and control, primary indicators of media 

plurality 

• Market share, to understand consumption patterns at a 

national level and (potentially) for one or more sub-groups 

such as geographical areas 

• Governance and editorial management. Tighter control may 

adversely affect plurality 

• Content. If merging parties can be expected to provide 

diverse content, and maintain diverse sources, this will 

support plurality, as will diverse content addressing the 

same market that is available to citizens from third parties 

• Financial. High levels of financial dependence (including 

due to high debt levels) for one merging party may act to 

reduce plurality 

• Scale and reach of RTÉ and TG4. The PSBs are clearly 

significant players in a number of areas of Irish media, and 

hence are relevant to plurality 

This report (on behalf of the BAI) undertakes a review of the 

implications of the proposed transaction for plurality, against the 

framework set out above. It is intended to be responsive to the 

Minister’s request for a report from the BAI, but naturally any 

decision to submit this report (or a revised version thereof) is solely 

at the Authority’s discretion. 

Scope of this report 

In this report we first set out the media assets of the two parties. 

We then provide a brief survey of the wider media landscape, to 

provide context, before considering the key conceptual issues 

related to plurality raised by this transaction. Finally, we assess the 

transaction against the guidelines, and offer our conclusions. 





































 

 

  [25] 

5. The test to be applied 

The conceptual framework 

This report seeks to assess whether “the result of the media merger 

is likely to be contrary to the public interest in protecting plurality 

of the media in the State” and provide “a recommendation as to 

whether the media merger should be put into effect with or 

without conditions or should not be put into effect” 44 

As we have noted, the Act and the Guidelines on Media Mergers 

provide a number of criteria against which to assess plurality. Some 

of these are matters of fact – ownership, market share and so on. 

Others relate more to objectives – “the undesirability of allowing 

any one undertaking to hold significant interests within a sector or 

across different sectors of media business”. 

No ‘bright line’ test 

Some countries have ‘bright line’ tests for plurality. In France, the 

Léotard Law precludes majority ownership of a broadcaster with 8% 

viewing share.45 In Italy the Gasparri law says that no entity can 

own more than 20% of the number of national TV channels, or have 

more than 20% of the revenues of the ‘integrated communications 

system’. Such bright lines bring clarity, but on the other hand lack 

flexibility in what can be a rapidly developing market. 

Neither the Act nor the Guidelines create such bright lines.46 The 

Irish approach is based rather on judgement, within broad 

guidelines. (This is similar to the UK approach.) The INM/Celtic 

Media merger represents the first case where a merger has been 

referred to the BAI for such judgement to be applied. 

We note in passing that at least one submission received 

misinterprets the Competition Act and the Guidelines to mean that 

there is a bright line that no party can acquire a market share of 

more than 20% of a particular media sector. (A similar 

misinterpretation is evident in two third-party reports cited in 

submissions). The 20% figure is in fact a threshold for an ownership 

share which is likely to represent a significant interest. Moreover, 

such a significant interest is not regarded as necessarily problematic 

by either the Act or the Guidelines. 

                                                           
44 ¶28 (E) 5 & 6. Law Reform Commission, Competition Act 2002 Revised- Updated to 1 October 2015 
45 With an exception for France Télévision 
46 We note however that the BAI Ownership and Control Policy places limits on ownership of radio stations. For example, 
ownership of 25% of radio stations is deemed unacceptable 
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Acceptable loss of plurality 

One important question that arises is how much loss of plurality is 

acceptable. The Media Merger Guidelines state: 

“it is vital to the public interest that the State protect media 

pluralism as far as is practicable.” 47 

An absolutist reading of this would be that any merger that reduced 

plurality should be blocked, if practical. Since all media mergers are 

likely to reduce media pluralism (except those involving the rescue 

of a failing firm), such a reading would in effect mean that all media 

mergers should be blocked, it being ‘practical’ to do so via 

ministerial determination. 

Such a reading does not seem appropriate. Moreover the Minister 

has determined that a number of media mergers to date (such as 

Virgin Media [TV3]/UTV) will not be contrary to the public interest 

in protect the plurality of media in the State.48 

Thresholds for problematic loss of plurality 

The implication therefore is that ‘within limits’ diminution of 

plurality is acceptable. The only guidance on these limits in the Act 

or Media Merger Guidelines is the following statement in the latter: 

“The concentration of ownership of media organisations 

into the hands of a relatively small number of individuals or 

businesses … runs counter to the public interest that the 

organs of free expression should be overly influenced and 

potentially controlled by any one individual, group or 

organisation; as such it is undesirable to allow any one 

media business or individual to hold excessive significant 

interests”49 [emphasis added] 

However, what constitutes ‘excessive’ ownership remains a matter 

of judgement. 

This is parallel (though inverse) to the UK concept of ‘sufficient’ 

plurality. The Communications Act 2004 specifies as a public 

interest: 

“The need … for there to be a sufficient plurality of persons 

with control of the media enterprise.”50 

                                                           
47 DCCAE, Guidelines on Media Mergers, June 2015 
48 See, for example, Minister for Communications, Climate Action and the Environment, Letter re the acquisition of UTV 
Ireland Limited by Virgin Media Ireland Limited, 15 November 2016 
49 DCCAE, Guidelines on Media Mergers, June 2015 
50 Communications Act 2003 
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However, despite various applications of the public interest test and 

substantial work on the measurement of plurality in the UK, there is 

limited clarity on what ‘sufficient’ plurality means. In the Irish 

context, ‘excessive’ ownership may similarly challenging to specify, 

though of course this does not preclude the application of 

reasonable judgement. 

One consequence of the concept of ‘excessive’ ownership is that 

the test relates not just to the size of the media outlet(s) acquired. 

Rather the acquired business needs to be seen in the context of the 

existing holdings of the acquirer, to determine whether, in 

aggregate, they are contrary to the public interest. Put another 

way, an acquisition of a small target by another small player might 

be no cause for concern, whereas the acquisition of the same small 

target by an entity with substantial existing holdings might be 

problematic. 

The locus of assessment 

Plurality assessment not anchored in ‘markets’ 

A second important area for consideration is the appropriate ‘locus’ 

for assessment. In competition law, the locus is a market – very 

roughly, a set of products which are substitutes for each other.  

However, plurality cuts across market lines. For instance, national 

TV advertising and local radio advertising may be deemed to be 

different markets. However, if the local radio stations in question 

are supplying substantial national news, then TV news and radio 

news might be within the same scope for a plurality assessment. 

Conversely, a single market for TV advertising might include news 

and entertainment channels, but only the news channels would be 

in scope for plurality. 

We will use ‘domain’ to refer to this scope for plurality, to 

differentiate from ‘market’ for competition assessment. 

We note that the Guidelines do include market share as an 

indicator of pluralism, but clarifies that this will include ‘readership, 

listenership and viewership’. We therefore take this to mean that 

levels of consumption of an organisation’s outlets are relevant to 

understand the potential for an adverse effect, rather than that a 

traditional market must be the locus of assessment. 

National vs local domain 

The most signification question of domain for the current 

transaction is national news vs local news. Should these two be 
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seen as completely distinct domains, where media power in one is 

of no relevance to power in the other (analogous to two markets, 

where share in one is irrelevant to market power in the other)? Or 

should the two be assessed in a holistic manner? 

Note that this is quite different from the question as to whether the 

assessment should look across sectors (TV, radio, print and online). 

Clearly within local news or national news, each of these sectors is 

relevant. We also note that a single news outlet – for instance, a 

local radio station – might provide a mix of local and national news, 

and so be relevant to both domains. 

In considering local vs national, we have been mindful of the 

rationale for protecting media plurality. According to the Guidelines 

for Media Mergers: 

“[A] free and pluralistic media is an essential component of 

our modern representative democracy. The media enjoy a 

position of special rights and responsibilities and are an 

important conduit for the exercise of freedom of 

expression, the development of civic discourse and the 

proper and adequate representation of the diversity that 

exists in our society”.51 

We take the view that ‘civic discourse’ may legitimately be 

considered to be about quite different issues in national and local 

media. National media is focused on the Oireachtas, local media on 

the county council; national media consider foreign policy, local 

media consider traffic; and so on. 

Therefore, to meet the objectives of plurality, we need to prevent 

excessive concentration in each of local and national news. Plurality 

in one does not mitigate an absence of plurality in the other. If 

there was lively discourse, robust representation of diversity and so 

on at a local level, this would not mean that there should be no 

concern regarding a concentration of media power at the national 

level. To take an extreme case, if there was one owner of all 

national newspapers, this would undoubtedly be a problem, 

regardless of the diversity of ownership of local media. Thus we 

take local and national news to be distinct ‘domains’ for the 

purposes of plurality. 

However, if local and national news are separate ‘domains’, then a 

second implication is that ownership of national outlets is not 

necessarily ‘additive’ with ownership of local outlets - a given level 

                                                           
51 DCCAE, Guidelines on Media Mergers, June 2015 
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of local ownership of local outlets is not necessarily made worse 

(from a plurality perspective) by the co-ownership of national 

outlets. 

The state of plurality needs to be assessed within each domain, 

with a combined presence across the two domains being a 

secondary issue, and relevant only to the extent that the local news 

outlets contribute to overall coverage of – and by implication, the 

shaping of views about – the national news agenda. (By analogy, a 

company with high market share in Market A is assessed solely on 

the basis of its power in that market – their share in a distinct 

Market B is irrelevant).52 

Multiple local domains 

A further implication is that local news must be assessed on a local 

basis. A high degree of plurality in Cork would be of no help to 

citizens of Clonmel, if that town had a dominant media owner. 

Conversely, an owner who had one outlet in each of Clonmel and 

Cork would represent no greater threat to discourse or diversity in 

each town than would be the case if the outlets were separately 

owned. In effect, each local area is a ‘domain’ for the assessment of 

local news, alongside the national domain for national news. 

UK precedent 

While different in a number of details, the UK has a plurality regime 

which has much in common with Ireland’s, not least in its objectives 

and its reliance on an approach based on judgement rather than 

bright line tests. 

Regarding national and local domains, we note that Ofcom (the UK 

media regulator) took a broadly similar approach to that set out 

above in its 2012 plurality assessment of the Global Radio 

acquisition of GMG radio.53 Ofcom noted that the parties provided 

both national and local news, but undertook separate assessments 

of the implications of the merger for ‘audiences for UK-wide news 

and current affairs’ and ‘audiences for local and regional news’. For 

the latter, it reviewed the impact separately for each region where 

Global and GMG overlapped. 

Conclusion 

Thus our approach for the current assessment will be to consider 

plurality of national news and local news in various regions 

separately. 

                                                           
52 Setting aside certain special circumstances, such as upstream or downstream influence from one market to the other 
53 Ofcom, Report on public interest test on the acquisition of Guardian Media Group’s radio stations (Real and Smooth) by 
Global Radio, 11 October 2012 
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However, this distinction is not absolute. To take a hypothetical, an 

entity that had taken against a particular political party might attack 

it through its national outlets, and also direct their local outlets to 

attack local TDs who were members of that party. In our 

assessment we consider the possibility of such ‘collective action’. 

We also note that there can be some cross-over between national 

and local news. Local news outlets may seek to find a local angle to 

national news stories, for instance. 

Significance of editorial independence 

The Merger Guidelines specify that  

“The Minister will also have regard to the levels of control 

and influence exercised by the management structure of 

the media business on the editorial function”. 

Unlike Irish broadcasters, newspapers are under no obligation to be 

impartial: indeed, the need for a plurality policy is based on the 

assumption that newspapers will take strong stances on certain 

matters. It is also based on a realistic assumption that proprietors 

will have views on such matters, and it is reasonable to assume that 

the newspapers they own might reflect them to some degree. 

Editorial independence therefore needs to be seen within this wider 

context.  

This is certainly highly relevant in a situation where two outlets in 

the same domain have common ownership. If these outlets have 

little editorial independence, then they may well take similar lines 

at the direction of the joint owner, to the detriment of diversity of 

content and consequently plurality. 

However, we do not understand the Act or the Guidelines to mean 

that the views of an editor have, in some way, primacy over the 

views of an owner. Editorial independence has value in that it may 

support diversity if there are multiple outlets under single 

ownership. But if - in a given domain - we are considering a single 

outlet under a single owner, whether that outlet follows the views 

of the owner or the editor is not relevant from a plurality 

perspective. 

Issues not in scope 

Finally in our discussion of the test to be applied, we set out here a 

number of issues that have been raised by respondents, but which 
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– in general - are outside an assessment of plurality (though we 

note some specific exceptions). This is not to say they are not 

significant, only that they are outside our scope. These issues 

include: 

• Competition. The impact of the merger on competition is 

assessed by the Competition and Consumer Protection 

Commission, and the CCPC have already cleared the 

transaction.54 We note that the Advisory Panel suggest 

(notwithstanding the CCPC’s view) that the merger may be 

detrimental for plurality as a result of negative competitive 

impacts. The AP take the view that there may be a ‘national 

market for local papers’, and that both existing and 

prospective local news providers may be threatened by the 

transaction. However, we have deferred to the CCPC’s 

conclusion in this area  

• Employment and employment practices. In and of 

themselves, the preservation or loss of jobs and the terms 

of employment are not relevant to the public interest in 

plurality. However, if - say - a transaction were likely to 

result in major job losses and this affected the range of 

content produced by an outlet, this could be germane. 

Employment practices might also be relevant if they had 

implications for editorial independence 

• Aspects of media owners unrelated to their operation of 

media outlets. The Competition Act (and the Merger 

Guidelines) seek to secure diversity of ownership and 

content. They do not specify tests to be applied to owners, 

though if a particular owner had a strong history of 

imposing homogeneity of output this might be relevant. 

However more general issues, such as whether a particular 

owner is litigious, are not relevant to a plurality assessment 

                                                           
54 CCPC, Determination of Merger Notification M/16/044 –INM/CMNL, 10 November 2016 
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6. Assessment of the merger against 

the media merger guidelines 

Based on the evidence and concepts set out above, we now 

consider the impact of the proposed merger on plurality, using the 

various criteria set out in the media merger guidelines. We begin by 

discussing the appropriate ‘locus of assessment’. 

Locus of assessment for this transaction 

The Celtic Media titles are all local newspapers. We therefore 

believe that the primary domain in which to consider plurality in 

this transaction is that of local news and current affairs. As noted 

above, plurality of local news must be assessed on a local market-

by-local market basis. 

While INM has a strong position in national news, the acquired 

assets are not materially additive to this. They carry minimal 

national news (see the section on “Content” below). However, we 

do think it relevant to consider a scenario where this changed, and 

the CMNL titles hypothetically undertook ‘collective action’. 

Ownership and control 

The transaction would give INM 100% ownership of seven Celtic 

Media local titles, with the potential for absolute control (though in 

practice there is likely to be appreciable editorial independence, 

discussed in greater detail below). 

However, neither INM nor Communicorp has any other outlets 

which provide local news within the regions the Celtic Media titles 

cover (see page 13). Thus if the merger were to proceed, for each 

local news area of Ireland, there would be the same diversity of 

ownership of local news outlets as there was prior to the merger. 

The Celtic Media titles will continue to compete with other local 

newspapers, local radio stations and (in some cases) local online 

news providers. In effect, the transaction would be ‘one in, one out’ 

as regards local media owners in each local news area. As such, 

there would not be an impact on local news plurality. 

We note that Communicorp’s Newstalk station does provide news 

on a wholesale basis to third party local radio stations, and some of 

these stations overlap with CMNL titles. However, since the news 

provided is national and international rather than local, it is not 

relevant to an assessment of local news plurality. 
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Market share 

Local news 

The guidelines note that “as the market share of undertakings 

increases, pluralism may be affected”. They also note that it may be 

appropriate to consider market share within geographical areas, 

and note the importance of looking across media sectors (TV, 

newspapers, radio, and so on). 

Within certain markets, the share of Celtic Media newspapers is 

relatively high. In Westmeath, the Independent and Examiner have 

combined readership share estimated by the parties at 50-60%.  

However as the guidelines note, it is an increase in share which 

would lead to concern regarding a potential loss of plurality. Since 

the merger would not combine two outlets serving the same area 

with local news, there would no increase in market share – whether 

assessed purely within local newspapers, or across outlets of 

different media types. Hence a concern regarding local plurality 

does not arise based on market share. 

‘Collective action’ 

That said, we have noted the theoretical possibility of ‘collective 

action’ – that is, that an owner might coordinate the output of 

national and local outlets to push a particular line. We believe there 

are a number of practical impediments to such a scenario, including 

editorial independence of the various outlets; the readers’ 

expectation of types of issues and content they expect to see in 

local papers; and so on. We also note that respondents have not 

provided evidence that INM has taken such collective action in the 

past across the local newspapers it already owns. 

However, to explore the impact of such a collective action, we have 

considered the impact of combined national and local print 

circulation. One important factor is that local titles have lower 

frequency than most national titles – weekly rather than daily. For 

this reason, they have fewer opportunities to influence their 

readers than do the nationals. 
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The guidelines also require the Minister to consider the effect of 

two pre-existing issues in the acquiring enterprise, notably: 

• any declared political positions taken or endorsed by the 

acquiring party; and 

• other relevant managerial behaviour that might bear upon 

the likelihood that the post-transaction company would 

abide by commitments – to editorial independence, or to 

other forms of management support or constraint – that 

the proposal binds them to. 

Management consolidation 

The parties to the transaction have undertaken that there  

, beyond the obvious fact that 

Celtic Media will no longer be a separate company but will instead 

become an operating division of INM. Within this apparent 

constraint, INM have committed that  

 

 

 

 

 

 

 

  

The area of potential consolidation identified by INM and Celtic 

Media relates to digital services where  

 

 

 

 

 

 

They therefore argue that this  

 

 

Objecting to the transaction, the NUJ58 has pointed to the creation 

in 2013 of the post of Editor in Chief for the INM’s national titles as 

evidence of a threat to the continued editorial independence of the 

Celtic Media titles – although, as is discussed below, the editorial 

reporting lines for INM’s regional titles are kept separate from the 

national papers. The Advisory panel has also pointed to a risk to 

                                                           
58 Submission to the Oireachtas Committee, 7th Feb 2017, p.2 
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editorial independence in the structure adopted by INM for its 

national titles. 

Editorial Accountability to management / shareholders 

 

 

 

 

 

 

 

 

 

INM have also confirmed that,  

 

 

INM have further guaranteed that  

 

 

While these constitutional safeguards are not seriously disputed in 

the public and industry responses, the NUJ among others have 

observed that the editorial capacity for each title to follow its own 

priorities would inevitably be influenced by decisions about the 

level of resources to be made available to editors. We accept this 

point, but note that in practice resources may well also be 

constrained absent a merger. 

Declared political positions  

We discuss below in more detail the content analysis provided by 

the parties. In so far as the editorial proposition of any local or 

regional title may be influenced by a political agenda imposed from 

above, the parties point to both the editorial autonomy guaranteed 

to all editors, the insulation of the regional titles from editorial 

integration by INM’s national titles, and the need for local titles to 

focus on local issues. 

In relation to a specific political line being pursued by the their 

national titles,  

 

 

Nevertheless, respondents to the call for information have noted 

that Dennis O’Brien has instituted a large number of legal actions 

against journalists related to coverage of his business interests. 
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Professor Roderick Flynn, author of the 2016 CMPF report on the 

state of media pluralism in Ireland, referred in his evidence to the 

Oireacthas Committee hearing to his own small scale comparative 

study of coverage of Mr O’Brien in both INM and non-INM national 

titles.59 This comprised case-studies of two news stories related to 

Mr O’Brien.60 In one of these he found a statistically significant 

distinction of emphasis in the way INM’s coverage was written. Dr 

Flynn has noted that a statistical correlation does not imply 

causation.61 

However, neither this study nor any of the submissions gave 

empirical evidence of common editorial lines across INM local 

newspapers. 

Other relevant managerial behaviour 

While the parties to the transaction do not directly address this in 

their submissions, presumably on the basis that they do not 

consider there are any relevant issues to note, some respondents 

have pointed to procedural flaws in the way INM implemented its 

recent decision to cease funding its Defined Benefit pension 

scheme. When the issue was raised in the public hearing by the 

Oireachtas Committee, Mr Robert Pitt, CEO of INM, said that the 

company had acted within legal constraints and had since been 

actively engaged in finding a solution and bringing clarity to an issue 

that was of obvious concern to the staff affected62. 

Assessment 

In the current context, the significance of editorial independence 

(purely from a plurality perspective) is somewhat lessened since the 

merged entity will not hold multiple outlets in a given domain. 

Regardless of who sets the editorial line, the diversity available will 

not change in each region. (See the discussion above at page 30) 

Nonetheless, the measures proposed by INM to support continued 

editorial independence at the Celtic Media titles are clear and 

measurable:  

•  

 

  

 

 

  

                                                           
59 Official report of the Oireachtas Joint Committee, 7th February 2017: p.14 
60 Dr Roddy Flynn, Media Ownership and Editorial Content: Four Case Studies, 3 June 2016 
61 Hugh Linehan, “INM coverage of Moriarty focused less on O’Brien than Lowry”, Irish Times, 3 June 2016 
62 Official report of the Oireachtas Joint Committee, 7th February 2017: p.24 
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•  

 

 

It is our judgement that the objections raised during the public 

consultation can be adequately met by the measures the parties 

intend to take: 

•  

 

 

 

• there are safeguards against the danger of editorial content 

being skewed in favour of one person’s business interests in 

the specifically local focus of the stories covered (discussed 

further in the next section) 

• and the danger that content decisions may be skewed by 

the decisions about the  

 

 

 

We note the points raised about INM management decisions in 

relation to the changes to the pension funding, but it is not our 

position to judge the merits of the case; and we do not consider 

that the issue has a bearing on the plurality of media as framed by 

the Act and Guidelines. 

Content 

The principal concern raised in the Media Merger Guidelines is the 

extent to which the diversity of content may be reduced as a result 

of the transaction. Of the issues the Minister will consider, those 

concerning “internal” and “external” plurality, and a possible 

impact on the provision of content in the Irish language, seem less 

relevant in this case: 

• the local nature of the content (as discussed below) may 

anyway limit the scope for differing points of view – beyond 

those required to ensure compliance with the relevant self-

regulatory editorial codes  

• the assessment earlier in this report suggests that the 

transaction is not limiting the range of content available in 

the areas affected 

• and there is no significant provision of Irish language in the 

acquired titles 
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focused on local issues and “less strident and opinionated than 

found in national titles”.64 INM point to their track record  

 

 

 

 

This is reinforced by the list supplied by INM of the controversial 

subjects that have been covered by their local papers65. While we 

have not undertaken our own detailed content research to verify 

that this list is representative, it is nevertheless indicative of a 

distinctly local flavour to the issues the papers chose to focus on.  

Content Sources 

Given the local nature of the newspapers, it is understandable that 

both Celtic Media and INM titles should rely very heavily on local 

journalists for their content. Celtic Media report that 100% of their 

news, sports, current affairs and cultural interest content is derived 

from local sources, while for INM the amount of locally sourced 

content in their regional titles is  (the  being made up of 

agency provided lifestyle content, including crosswords provided by 

the Press Association or specialist film reviews. Negligible use is 

made of externally sourced news. 

 

 

 
66  

 

 

 

 

Consolidation of content 

Given the local nature of their content, both parties submit that 

 

 

 

 

As noted in the previous section,  

 

 

                                                           
64 CMNL Submission to the BAI, 14 Feb 2017, p.7 
65 Media Merger Notification Form, 21st November 2016: p.33 
66 Joint response to BAI request for information, 30 January 2017, p.8  
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There is no suggestion, however, that this will require the 

consolidation of content between titles: instead  

 

 

Assessment 

As noted in response to other of the criteria, we judge that the local 

and regional nature of the transaction is the key determining factor 

to how it should be assessed, and this is reinforced by the analysis 

of content and editorial strategy. There is no convincing evidence 

that the content of the acquired titles would become less local post 

transaction: and it is notable that the responses to the public 

consultation are largely silent on any such concern.  

From a plurality perspective, it is of crucial importance that local 

and regional content should be locally and regionally sourced: the 

balance of in-house to freelance journalists is of less obvious 

importance (though we recognise this is a legitimate concern for 

employees and their representatives). 

It is worth noting both that INM cite  

 

 and their belief, set out in the Media Merger 

Notification, that  

 

  

 

 

  

This is clearly less than a guarantee of future employment, and the 

Advisory Panel recommend that this should be addressed by a 

condition for the merger relating to future employment for editorial 

staff. However, we believe that to extract such a guarantee would 

be unrealistic, given the challenging market dynamics noted in 

earlier parts of this report, with a disproportionate impact upon the 

other INM regional titles who might be forced to bear a greater 

portion of any necessary cost reductions. A de facto subsidy from 

INM to CMNL for certain staff levels might also be disadvantageous 

for the local competitors of the CMNL titles. 

                                                           
67 Media Merger Notification , 21 November 2016: 3.12.3 
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But, taken alongside the commitment given to the Joint Oireachtas 

Committee that all existing Terms and Conditions will be 

honoured68, the undertakings in the Joint Notification offer a 

realistic degree of protection for CMNL staff.  

Nevertheless, the existence of two rival sets of employment terms 

might be difficult to sustain in the long term. One instance where 

this might be relevant is the Grievance process offered by both 

companies, copies of which were submitted as evidence of their 

respective internal governance.  

 

 

 

 

  

INM have undertaken to discuss  

.69 While 

it falls short of a concern, the BAI might nevertheless usefully 

explore how INM will manage any disparity in employment terms in 

future. 

Financial 

The merger guidelines note that the “financial structure of media 

businesses may have important implications for the ownership, 

control and independence of the media businesses”. Debt structure 

may have implications for “sustainability of the proposed post-

merger media business(es)”, and the “higher the degree of 

consolidation of the financial structure between the parties … the 

more likely it is that this may affect media pluralism”. 

In this section we consider these issues, as well as the sustainability 

of the CMNL titles absent a transaction. 

Sustainability of the businesses after the transaction 

The transaction is to be funded from INM’s cash reserves, and is on 

a debt-free basis. As of June2016, INM had no borrowings, and the 

business is profitable.70 The acquisition is small relative to the scale 

of INM’s business. We therefore see no threat to the sustainability 

of the post-merger combined business as a result of the 

transaction. (This of course is not to say that the acquired titles 

have a guaranteed future under INM ownership – see below). 

                                                           
68 Official report of the Oreachtas Joint Committee, 7th February 2017: p.19 
69 Submission by Independent News and Media PLC, 14 February 2017: section 4 (viii) 
70 INM, INM PLC 2016 Interim Results Announcement, 26 August 2016 
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Financial consolidation 

 

 

 

. 

Sustainability of CMNL absent a transaction 

The challenges of the local newspaper business are well 

understood. Classified ad revenues have been badly affected by 

specialist online sites such as Indeed.ie, Daft.ie and Autotrader. 

Display ad revenues and circulation revenues are both being 

affected by declining readership. 

As a consequence, local newspapers in many markets are financially 

challenged. The UK, for example, has seen a net loss of 198 local 

newspapers between 2005 and 2016 (with a current total of 

approximately 1,100 remaining).71 

                                                           
71 Jasper Cox, “New research: Some 198 UK local newspapers have closed since 2005”, Press Gazette, 19 December 2016 
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Scale and reach of RTÉ and TG4 

Neither RTÉ nor TG4 has a position in local news, since their 

television services and RTÉ’s radio services are national only. They 

are thus not relevant to an assessment of local news plurality, our 

primary locus. 

Part 6 of the Act of 2009 and the ownership and control 

policy of the BAI 

The BAI has not yet made any determination in relation to the 

proposed transaction in the context of Part 6 of the 2009 Act or the 

BAI Ownership and Control Policy 2012. 
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7. Conclusions

As a result of the foregoing analysis, we conclude that the 

acquisition does not pose a threat to the plurality of media, and 

should therefore be allowed. We do not consider it would be 

necessary to impose conditions on the parties before permitting the 

acquisition, but we have noted that there are some issues in 

relation to the terms and conditions of current employees that 

might usefully be discussed between BAI and INM. 

In forming our conclusions, there are two important pieces of 

context which form the backbone of our analysis in section 5 of this 

report: 

• First, our judgement that it is appropriate to assess this

acquisition only in relation to its impact in the local and

regional domain, not the national

• And second, this focus stems from the particulars of this

transaction, and should not be seen in any way to reflect on

legitimate concerns about the impact of other mergers or

acquisitions, either at local or national level

We note that many of the submissions in the public consultation 

have referred to recent reports of the high levels of media 

concentration in Ireland. It is therefore important to stress that, in 

forming our judgement we are not questioning the overall thrust of 

those judgements. 

In judging that the acquisition is not contrary to the public interest, 

we have been guided by a number of aspects of the transaction, 

some related to the structure of the local press industry post-

transaction, and some related to the institutional and behavioural 

safeguards committed to by INM. 

Market share related 

• The Celtic Media titles are all in areas where there is no

INM regional paper – with the exception of some very

modest overlap – so there is no numerical diminution of the

number of providers of news

• The Celtic Media papers are also in areas where there is no

direct overlap with Communicorp stations, so, to the extent

that the radio holdings of Mr O’Brien are relevant media

assets, there is no cross media plurality impact

• The capacity of local titles to be used to reinforce national

agendas being run by the INM national titles or to influence

the national debate is limited by the very modest increase
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in combined national+local circulation (around ), and a 

much smaller increase in share of overall national news 

‘voice’ 

Behavioural 

• The commitment made by INM to  

 

 

 

• The analysis of content, and the list of issues recently 

highlighted by the newspapers in question – including INM 

regional titles – reinforces the contention that the 

transaction will not result in either a consolidation of 

content across titles, or the imposition of a national agenda 

on local papers 

• The commitments  

 

 

 

The combination of these factors persuades us that the acquisition 

is in the public interest and should be allowed to proceed. 

We have carefully considered the suggestions by respondents that 

if it is allowed to proceed, the transaction should be dependent on 

some binding undertakings by INM. While recommending that the 

merger should be approved, the Advisory Panel have nevertheless 

recommended that such approval should be subject to conditions in 

relation to economic safeguards; safeguards for staff and operating 

policies; safeguards in relation to editorial policies; and safeguards 

in relation to the local identity of the CMNL titles.  

 

 

 

 

 

 

 

  

We do not on balance think the transaction needs to be dependent 

on such binding commitments on INM. The suggested conditions 

would be more appropriate if the case could be made that there 

was a significant reduction in the available sources of news and 

opinion which would result from greater concentration at the local 
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level: but as we have discussed above, this argument is hard to 

sustain. Conditions could be applied only to the CMNL titles, 

potentially distorting future management responses to changing 

market conditions, by forcing changes to be focused only on the 

INM titles.  

Nevertheless, as the discussion above makes clear, the parties have 

made based their notification around some clear commitments 

around the governance arrangements post transaction. These fall 

short of guarantees, but the BAI might wish to ensure that these 

conditions should not only be implemented at the point of merger, 

but that the parties should commit to keeping them in place for a 

reasonable period of time. 
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8. Annex: Sample front pages of 

Celtic Media titles 

In this section we provide front pages (as presented by their 

websites) of the Celtic Media newspapers, as of 30 January 2017. 

We have omitted certain elements (notably advertising) to improve 

readability. 

  


















