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1. Introduction
In 2020, after having only been available for two years, the Chinese social media video
platform “TikTok” ranked as the most downloaded app in Europe. With 100 million monthly
users in Europe alone it has therefore not only become one of the most popular apps but also
an integral part of the lives of many.1 TikTok’s trends and content are becoming increasingly
disseminated and visible, thereby bringing it to the attention of a large share of the European
population, even those who are not signed up to it. At the same time, the platform has raised
various concerns in regard to e. g. privacy rights and the protection of minors.2
20 years ago, such a trend would not have been possible. In fact, it was facilitated through
rapid technological developments combined with platforms taking over the media industry
that had once consisted of and been dominated by radio and television.3 Technological
progress and digitization have had an enormous impact on the media landscape. Through the
rise of the Internet and new (mobile) devices to access new platforms, a change in not only
consumer habits but also business models which increasingly focus on the generation of
content by fellow users was initiated.4 At the same time, providers started to disseminate their
content online with it “no longer locked to a single medium”.5 For instance, audio-visual
elements can nowadays be found in services such as the press that originally did not make use
of these techniques. This media convergence has created a reality in which consumer
behavior and business models continuously adapt to one another, in turn creating new trends
and business strategies and “reshaping the structure of audiovisual markets”.6 Accordingly,
unprecedented legal challenges continue to arise; and whilst the aforementioned phenomena
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of platformism and media convergence have been immensely impactful, they do not represent
the only obstacles for the way the media are regulated today.7
On the basis of Art. 167, 173 TFEU, the EU has been regulating the field of media law in
seeking to create and foster the single market since 1989.8 Until the ECJ began to pave the
way to this in 1974, the EC’s competency to regulate this area had been denied due to the
media’s important link to national sovereignty.9 In its landmark case Giuseppe Sacchi, the
ECJ had established that television signals due to their economic nature were to be regarded
as the provision of services, hence submitting them under the EC treaty.10 Six years later, this
was reaffirmed in Procureur du Roi v Marc J.V.C. Debauve and others. In dealing with the
retransmission of signals originating from other Member States, the ECJ stipulated that
transnational broadcasting could be restricted by Member States when adhering to the
concept of non-discrimination.11 Consequently, this ruling drew attention to the highly
diverse media legislation across Member States. In order to promote retransmission within an
increasingly liberal market, the EC was called upon to drive forward harmonization in order
to facilitate compliance with media legislation across States.12 This eventually led the EC to
enacting the TWFD in 1989.13
Since then, media regulation has repeatedly been forced to adapt to new circumstances to
maintain its applicability and significance.14 This is especially important in light of the
media’s dual character since broadcasting services are not only vital for the economy but also
of immense socio-political and educational importance.15 Facing this challenge again due to
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further technological progress as outlined above, policymakers were and are confronted with
the question of which measures to take. Therefore, and against the backdrop of the EU’s
Digital Single Market Strategy, a functioning media sector that strikes a balance between
access to online content services, consumer protection and competitiveness was regarded one
of the pillars to reach its objectives of inter alia creating a Europe fit for the digital age.16
A key challenge in this is providing a legal framework which is sufficiently flexible to adapt
to changes without lagging behind. In this context, the EU decided to amend its core piece of
media legislation Directive (EU) 2018/1808 (“AVMSD”) once more in 2018, giving Member
States time to transpose this into national law until September 2020.17 What is more, several
other initiatives continue to be discussed on EU level.
However, with Brexit taking place on 31 January 2020 and the Covid-19 pandemic, it is
questionable how impactful and prevailing these changes will prove to be. Against this
backdrop, the following essay will seek to analyze some of the most critical recent changes.
Apart from requirements regarding content itself, the AVMSD inter alia introduced
amendments dealing with the types of services falling into its scope. What is more, adaptions
were made to jurisdictional questions in the context of Member States discretion. In this light,
this essay will focus on AVMSD amendments in the context of the newly added video
sharing platforms (“VSPs”). What is more, the country of origin (“CoO”) principle will be
analyzed before regarding implications through Brexit on those two matters. Thereby, this
essay will seek to evaluate whether media regulation is consistent with the objectives the EU
attempted to achieve through the recent changes.

2. Challenges in today’s regulation
2.1 Inclusion of VSPs: from two-tier to three-tier approach
As shown, media law needs to be fit to appropriately regulate the online platform
environment which is also crucial to accelerate media innovation. In 2007, the AVMSD had
been amended by extending its scope from TV broadcasters to include Video on Demand
(“VoD”) services as a second tier. Whilst the Directive strives for a technology-neutral
16
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approach it did not accommodate VSPs as their responsibilities lie in the organization of
programmes and not the content itself.18 Hence, the legislator decided to introduce similar
obligations to VSPs which despite their particularities share similarities with the other two
tiers: VSPs have become important audio-visual mediums, competing for the same audiences
and relying on advertising revenues.19 What is more, they have assumed an influential role as
they increasingly shape the way the world is seen by pre-choosing and removing the content
displayed on the basis of algorithms. Thus, they can serve as enablers in times of the spread
of disinformation and have a direct influence on democratic values such as freedom of
expression.20 This is even more prevalent as content is often directed at minors. Therefore,
the creation of a common level playing field also extending to these actors should be deemed
convincing.21 However, differences between VSPs and traditional media outlets need to be
acknowledged by adjusting obligations accordingly.22
Under Art. 28b AVMSD, VSPs which exercise organizational instead of editorial control are
required to comply with similar rules as audio-visual media services by taking “appropriate
measures”. More precisely, they are to prevent content which is illegal or incites violence or
hatred. Furthermore, they are subject to “traditional” obligations in regard to commercial
communications for advertising they “sell, market, or arrange themselves”. For other
commercial advertising (such as influencer marketing) they shall again take appropriate
measures whilst “taking into account the limited control exercised”.23 In addition, they are to
protect minors from harmful content for which the Directive provides an exemplary list of
measures such as age verification, parental control or flagging mechanisms and the
adjustment of their Terms and Conditions. Pursuant to Art. 28b(7) AVMSD, Member States
shall establish out-of-court redress mechanisms for users’ disputes with those platforms. The
Directive sets out various criteria to assess these measures’ appropriateness, ranging from the
content in question to the rights and legitimate interests at stake and the concrete VSP
concerned.24 These measures shall not establish ex-ante control or upload-filtering with
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Member States to promote the use of co- and self-regulation through codes of conduct.25
Therefore, VSPs are given flexibility as they are ultimately awarded discretion in regard to
the concrete measures they choose whilst oversight in assessing the appropriateness is
exercised by Member States.26
Moreover, Member States may introduce stricter measures whilst respecting the rules laid
down in Directive 2000/31/EC.27 Thereby, “national specifities and cultural differences” can
be taken into consideration.28 As a result, the amendment’s effects will depend on national
transposition and guidance given by National Regulation Authorities (“NRAs”). Despite the
transposition period having ended last year, implementation has thus far not been concluded
in most countries.29 According to a study conducted by the Commission, VSPs have to date
partly implemented similar policies e. g. in using AI tools to prevent terrorism. Yet, policies
differ significantly for hate speech and the protection of minors.30 Forms of co-regulation can
already be observed with divergences in the level of control exercised by NRAs.31 In case of
substantial differences, this may impede this “unified European approach” and pose a risk of
fragmentation.32
In this context, the VSP definition as stipulated in Art. 1(a)(aa) AVMSD raised further
concerns of legal certainty.33 In concreto, debates arose around the exact scope of the
“essential functionality” criterion which is not fulfilled if the provision of audio-visual
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content is “merely ancillary to, or a minor part of” the service’s activities, i. e. not
“exclusively accessory to an underlying activity or functionality”.34
Whether a platform constitutes a VSP is left to the Member States’ discretion, thus creating
the risk of those assessing the same providers differently.35 Especially if a Member State
classifies a VSP as such without having jurisdiction over it, disagreements between States
may eventually hinder users in proceeding with their claims.36 Questions were especially
posed in regard to social media platforms which host various forms of content. To increase
clarity, the Commission issued Guidelines regarding the “essential functionality” criterion,37
stating that social media platforms as such would not be excluded from this provision and
establishing four categories to be taken into account in the assessment: the audio-visual
content’s role in the economic activities of the service; quantity and quality of this content;
monetization and revenue of it; and users’ exposure to such content through enhanced
visibility or attractiveness of it. Whilst the Commission has strived to support the
effectiveness of the AVMSD with this and contributed to increased certainty, national
approaches will be decisive due to the non-binding nature of these guidelines. This will be
assessed on a case-by-case basis, creating legal uncertainty especially in regard to e. g. niche
platforms or live streaming.38
All in all, the AVMSD acknowledges the need for regulation of VSPs as even by merely
curating content it cannot be assumed that these platforms have less influence. At the same
time, provisions were adjusted to VSPs’ particularities. By establishing minimum standards
and including those that produce and share the content (e. g. through Terms and Conditions),
“the AVMSD moves away from centralised responsibility, and towards cooperative
responsibility”.39 This form of regulation may be criticized on the grounds of it weakening
Member States’ control over VSPs.40 However, it should also be noted that even such a
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restrictive approach represents the first measure taken to regulate VSPs and therefore leads to
an increase in authority over them. What is more, Member States nonetheless assert final
control over the measures’ appropriateness and are furthermore responsible for shaping users’
out-of-court redress mechanisms. For the first time, these award users with a way to directly
enforce their rights.41 In light of the growing difficulties of defending one’s rights in the
online environment, this can be seen a crucial step in which Member States should assume
their responsibility by inter alia shaping those in the optimal way.
Furthermore, it can be asserted that this regime intends to strike a balance by preventing the
over-blocking of content. In this context, platforms shall enable and incentivize users to make
use of the tools provided to them such as flagging.42 Overall, this approach fits into the EU’s
broader aspirations in regard to existing and future platform regulation with e. g. the Digital
Services Act. This proposal for a reform of the eCommerce Directive will address liability of
online intermediaries in complimenting the AVMSD’s sector-specific rules.43 However, the
latter will remain in force as lex specialis. All in all, this trend “that better matches platforms
knowledge and control” should be welcomed in a world in which traditional (state) redress
mechanisms have proven to be unable to appropriately regulate platforms.44 Therefore, public
oversight and transparency are important elements of the AVMSD which at the same time
shifts responsibility to the implementation process, e. g. by calling for co-regulation.45 In light
of the aforementioned considerations, this can be deemed convincing whilst the concrete
interpretations will in the end depend on each Member State and their NRAs.46 Thus,
concerns of legal uncertainty might be counterbalanced by sticking to the Commission
guidelines and taking a common, pan-European approach.

2.2 Country of Origin principle: specifications
The CoO principle has been an integral part of EU media regulation since the TWFD.47 It has
been retained throughout amendments and can be considered the AVMSD’s “governing
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element”.48 It serves to identify under whose Member State’s jurisdiction a media service
provider will fall so they need only comply with the national laws of a single State before
being allowed to retransmit their services across the EU.49 Thereby, it avoids both
multiplicity and absence of jurisdictions over providers and comprises an important
mechanism to ensure a functioning internal market of free flowing information whilst
promoting media pluralism and Member States’ “different national values, cultures and
particularities”.50
However, adjustments were made to this regulatory regime in 2018. Firstly, there are
different criteria to determine the responsible Member State. The assessment of where a
provider is deemed to be established is primarily based on the location of providers’ head
office and where editorial decisions are made.51 The definition of the latter was modified by
now requiring a link to “day-to-day operation[s]”.52 If these criteria are inconclusive focus is
to be placed on the location of a “significant part of the workforce”. As specified, this
workforce needs to be “involved in the pursuit of the programme-related audiovisual service
activity”.53 Whilst the AVMSD generally entails a detailed concept to determine jurisdiction
these specifications were introduced to achieve further clarity. In addition, Member States are
now obliged to publish up-to-date lists of those providers over which exercise control to
create a pan-European database, further fostering transparency.54 These changes should be
welcomed after ERGA had ascertained that insufficient clarity would create barriers for
providers and thus impede the Directive’s applicability in 2016.55
Secondly, the AVMSD allows for derogation from the CoO principle in exceptional cases,
thereby allowing for secondary control by receiving countries. Art. 3(2) AVMSD comprises a
mechanism to enforce the Directive’s minimum standards. States may temporarily restrict
foreign broadcasting if a provider “manifestly, seriously and gravely” infringes certain rules
or principles in a specified timeframe. Through the amendment, risks to public security were
added to these grounds.56 Pursuant to Art. 4(2) AVMSD, Member States can reassert control
48
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and enforce stricter national rules through a circumvention procedure if providers with a
different CoO avoid compliance with this country’s laws although their programmes are
“wholly or mostly directed towards its territory”.57 This mechanism is comprised of a
consultation phase which is followed by official proceedings.58 Inter alia, the circumvention
procedure was amended by strengthening cooperation between NRAs and exchange with the
Commission. Moreover, procedures for linear and VoD services were aligned by subjecting
them to the same rules. What is more, it was stipulated that evidence for circumvention is to
be “reasonably established, without the need to prove the media service provider’s
intention”.59 Before, there had thus far been only one successfully concluded circumvention
procedure.60 Therefore, this mechanism had been considered a “seemingly impossible task”
as it was not only complex and time-consuming but had also created uncertainty in regard to
the standard of evidence.61 Therefore, best practices as established in previous case-law were
incorporated and legislative gaps were filled.62 By abandoning disparities and adjusting
procedures to previous learnings, the AVMSD aspired to increase efficiency and
practicability.63 Especially in times of growing political propaganda and disinformation this
should be welcomed. However, equivalent provisions cannot be found in regard to VSPs,
rendering it unclear how disagreements between Member States could be resolved in this
context.64
By simultaneously extending the list of reasons to derogate from the CoO principle under
Art. 3(2) AVMSD this overall concept strikes a balance between “giving Member States a
wider space to exert limitations based on public policy reasons” and enabling providers to
express their views, thus respecting their right of defense which may also be beneficial to
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counter e. g. hate speech more efficiently.65 Hence, these efficiency and transparency
improvements were appropriate and all the more important in today’s rapidly changing media
landscape.66 The thus increased legal certainty will lead to lower compliance costs for
providers and broader options for consumers. Nonetheless, this clear commitment to the CoO
principle will only function if it is easily and efficiently applicable without discouraging
providers and Member States from making use of is and its mechanisms. It seems that the EU
was aware of this in amending the CoO principle accordingly.

2.3.

Brexit: an impediment to the regulatory changes?

The AVMSD’s rules on the CoO principle only extend to transmissions from other Member
States without applying to third countries.67 Yet, the UK became such a third country with its
exit from the EU on the basis of Art. 50 TEU as audio-visual services were excluded from the
EU-UK Trade and Corporation Agreement, posing the question how its audio-visual media
sector and cross-border services will be regulated henceforth. This is even more important in
light of its important role as a CoO.68 According to the European Audiovisual Observatory,
the UK is the leading country of establishment for linear and on-demand services with 40 %
of TV channels targeting audiences across the EU, deeming it a media hub due to an overall
light regulatory regime and strong programme creation infrastructure.69
Therefore, the applicability of the CoO principle or a regulatory regime comparable to it is of
high significance for the future relationship between the UK and the EU. Without its
mechanisms, EU Member States as well as the UK would be free to regulate and take
measures in regard to broadcasts transmitted to their territories reaching from national
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authorization processes (esp. licensing) to content requirements. Providers would therefore
face a complex web of regimes having to tailor their services accordingly.
There are no exceptions for the AVMSD to extend to third countries in general and the UK in
particular. However, the Council of Europe adopted the Convention on Transfrontier
Television (“ECTT”) in 1989.70 As this body represents an international organization of
European countries and is separate from the EU, Brexit will leave the UK’s membership and
thus the ECTT’s applicability unaffected. Apart from national legislation, this Convention
now represents the only legislative measure of impact to the relationship between the UK and
EU countries in the realm of media regulation.
Conceptually similar to the AVMSD, the ECTT stipulates the right to freedom of reception
and retransmission which are put to practice through a CoO principle.71 Again, establishment
of providers depends on multiple factors such as the head office as well as the location of
decision-making and significant parts of the workforce. Nonetheless, the two legislative
measures differ significantly. Furthermore, this applies to services which can be accessed
through an Electronic Programming Guide regulated by one of the signatory states.72
Under the ECTT, a broadcast which falls under the jurisdiction of a signatory country will
again require a license from its CoO to be allowed to retransmit its services to other States’
audiences on their territories. However, it is most importantly the limited scope of the ECTT
which poses the main challenges.
Although the ECTT stipulates rules on programmes such as a prohibition of hatred inciting
content and regulates advertising and tele-shopping, it provides for less grounds in regard
content regulation. Furthermore, it does not establish any enforcement mechanisms.
Especially in comparison to the AVMSD, its regime thereby sets up only very limited
minimum standards.73
Moreover, the ECTT extends to linear broadcasting only, rendering it impossible for VoD
broadcasters and VSPs to rely on it. Therefore, national laws will govern the prerequisites
under which these services would be authorized to transmit their services henceforth. Against
70
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this backdrop, the UK government has drafted legislation to “[fix] jurisdiction issues” in
regard to VSPs for the post-Brexit stage.74 Under this, VSPs will be subject to UK law if
there is a “required connection”. This shall primarily be the case if “the service [uses] a fixed
establishment in the UK for an indefinite period and effectively pursues an economic activity
in doing so”.75 Otherwise, a VSP’s “centre of activity” or the establishment of a “group
undertaking” are decisive unless another EEA state has a closer link to the service. Through
these rules that regard EEA countries and establish a similar regime to the AVMSD, the UK
acknowledged only regulating those that provide services to their country would be necessary
avoid a “regulatory loophole” and becoming a “safe haven for online harms from content
providers”.76 However, especially in regard to content regulation concrete legislation will
continue to be awaited.77
In aspiring to contribute to clarity, the UK’s regulatory broadcasting and communications
authority Ofcom has issued additional guidance.78 In this, it noted that VoD services currently
accessible for UK audiences would remain to be available as Ofcom would refrain from
imposing further authorization requirements on these.79 However, this relies on Ofcom’s
goodwill and may change at any time especially once the UK may decide to address VoD
services through further legislation.80 Furthermore, this will entail the UK’s cooperation with
the responsible regulator if issues concerning these services arise.81
In addition, not all EU countries have ratified the ECTT. Hence, providers originating from
the UK would have to apply for a license in all these countries.82 This “may in practice
require operational changes to ensure the broadcaster qualifies for jurisdiction in the relevant
member state”.83 As could be observed in the case of BBC Worldwide, complex situations of
dual-licensing with multiple NRAs assuming their competency may arise when broadcaster
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decide to establish themselves in such a country.84 As satellite signals often cross borders,
evading these countries actively may in practice be hard to achieve.85
As a result, providers are required to ascertain whether and which additional licenses they
need to acquire and what this will entail exactly.86 In general, UK services under the ECTT
will not require a license in ECTT countries. However, all other services outside its scope
wishing to transmit to the UK or from the UK to a non-ECTT signatory will depend on
regulation by Ofcom or the respective NRA.87 Whilst the concrete and long-term effects of
this new regulatory situation remain to be seen, a trend of services, e. g. BBC Worldwide,
relocating to EU countries can already be observed.88 As another example, Sky Ireland has
decided to pull channels from the Irish EPG.89 Hence, it seems to transpire that provider are
unwilling to lose the benefits going along with the applicability of the AVMSD and the EU
internal market.
Lastly, Brexit with the UK’s withdrawal from the digital single market has also ended the
cross-border portability of online content.90 Therefore, online content service providers may
only offer their services abroad “on a voluntary basis”.91 And for this, equivalent legislation
is non-existent. With nothing to replace this, this will go to the detriment of users who will
have to rely on providers’ goodwill once more.
All in all, Brexit has turned the regulatory landscape into a significantly different playing
field than before.92 The challenges examined above reveal that the ECTT is far from a
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replacement of the AVMSD but could, if applied as broadly as possible and complimented by
additional legislation, become partial but within its scope convincing solution.93 In light of
the economic impact for all countries involved, this should be done in a legally certain way
that expects providers to comply with reasonable and transparent standards. This would also
allow them to assume their cultural role which will in turn be beneficial to consumers. Brexit
may have been the realization of the people’s will. However, it should not lead to limitations
on economic and cultural growth with limited options for consumers to choose from as it is
safe to assume that this did not extend to developments endangering the future of the media
landscape.

3. CONCLUSION
“The story of the AVMSD has always been one of combining liberalization and
protectionism and of balancing liberal market approaches with concerns about the cultural
and social function of media”.94 As demonstrated, successfully striking such a balance was
and continues to be the underlying challenge in light of the latest developments discussed.
The most recent amendments of the AVMSD impacted the media landscape significantly by
incorporating VSPs, giving them adequate flexibility and laying out jurisdictional questions
in more detail. Thereby, the EU legislator aspired to consider the positions of all stakeholders
involved.95 Thus extending and at the same time clarifying EU media legislation in regard to
the CoO principle conceptually aimed at rendering it more efficiently applicable.
Certainly, the AVMSD managed to respond to a considerable number of recent challenges.
Since then, however, the situation has again changed drastically, posing the question whether
recent events such as Brexit in combination with the “speed of developments in audiovisual
services and technology” render the AVMSD as in place today outdated already.96 So how
future-proof is the current regulatory regime really?
As shown, for example, by the nuanced CoO provisions, EU media regulation has come a
long way since is beginnings. Especially after its latest revision, it enables the EU to deal
with individual cases appropriately. However, the thus achieved legal certainty should be
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treated cautiously as it may have a detrimental effect on all stakeholders if turned into
excessive complexity. The recent developments in attempting to “catch up” with the
technological reality can be considered a first “step in the right direction”.97 The AVMSD
regime as in force today represents a “solid framework” which can function as the “backbone
of media regulation”.98 With the occurrence of Brexit, its effect was, however, impeded.
Although the Covid-19 crisis has given a boost to media consumption, a high number of
providers find themselves in an uncertain situation once more.
How up-to-date and flexible the AVMSD actually is, will only be seen over time. Its success
will largely depend on its implementation and application by Member States which will
require a “a lot of dialogue and reflection” for it to prevail.99 Considering the delays in
transposition this should progress rather today than tomorrow as the current regulatory
regime despite events such as Brexit does lay down a convincing framework with high
potential.
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